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Presidential Documents

Title 3—

The President

Proclamation 10670 of November 8, 2023

World Freedom Day, 2023

By the President of the United States of America

A Proclamation

On World Freedom Day, we remember that the hammer blow that brought
down the Berlin Wall and the might that lifted the Iron Curtain were
not sparked by the words of any single leader—it was the people of Europe
who spent decades fighting to free themselves and defend democracy. To-
gether, we recommit ourselves to this cause—knowing that the darkness
that drives autocracy is no match for the flame of liberty that lights the
souls of free people everywhere.

Around the globe, we are seeing a revival of the forces of autocracy, which
are once again demonstrating contempt for the rule of law, democratic
freedom, and the truth itself. Russia’s ongoing aggression against Ukraine
is another battle in the long struggle between liberty and authoritarianism,
one that compels us to remember that the fight for democracy is perennial
and that we must stand up for our values each and every day.

That is exactly what the United States is doing. Together with our partners
and allies, the United States will continue to defend the fundamental free-
doms and human rights entitled to every person around the world. We
will continue working toward a future where women and girls can enjoy
equal rights and equal participation in their societies; where Indigenous
groups, people with disabilities, and racial, ethnic, and religious minorities
do not have their potential stifled by systemic discrimination; and where
LGBTQI+ people are not persecuted or targeted with violence because of
who they are. We will continue to stand with people around the world
striving for a brighter future in the face of autocratic attempts to forge
a darker path. As we support democracy abroad, we are mindful that our
own democracy is still at risk. My Administration is working tirelessly
to show that democracies can deliver on the challenges that matter most
in peoples’ lives, and I call on the American people to remain vigilant
in the defense of our democratic values and institutions.

As we honor the hope felt around the world 34 years ago today when
Berliners finally crossed from East to West and ushered in a new future,
we remember that when we choose to stand together and recognize the
common hopes that bind all humanity, we hold in our hands the power
to bend the arc of history. Together, may we continue to live up to the
promises we have made to ourselves, to the vulnerable, and to all those
who will inherit the world we create. May we work side-by-side to bend
the arc of history for the good of the world.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, do hereby proclaim November 9, 2023, as World Freedom Day.
I call upon the people of the United States of America to remember the
hope symbolized by the fall of the Berlin Wall and reaffirm our dedication
to freedom and democracy.
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[FR Doc. 2023-25223
Filed 11-13-23; 8:45 am]
Billing code 3395-F4-P

IN WITNESS WHEREOF, I have hereunto set my hand this eighth day
of November, in the year of our Lord two thousand twenty-three, and of
the Independence of the United States of America the two hundred and

forty-eighth.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Part 2424
Negotiability Proceedings; Correction

AGENCY: Federal Labor Relations
Authority.

ACTION: Correcting amendment.

SUMMARY: The Federal Labor Relations
Authority is correcting its regulations
regarding negotiability proceedings.

DATES: Effective November 14, 2023.

FOR FURTHER INFORMATION CONTACT:
Thomas Tso at ttso@flra.gov or at (771)
444-5779.

SUPPLEMENTARY INFORMATION: In FR Doc.
2023-19269, appearing in the Federal
Register of Tuesday, September 12,
2023, on pages 62456-57, instruction 7
revised § 2424.22, but the regulatory text
inadvertently failed to retain

§ 2424.22(d), which was not a part of the
revision, in the revised text. Section
2424.22(d) simply cross-references a
general definition of “Service” in

§ 2424.2(g), which, in turn, cross-
references the general obligations for
service in part 2429. Accordingly, this
correcting amendment is not a
substantive change. The correcting
amendment retains the regulatory text
that was not part of the intended
revisions in FR Doc. 2023-19269 and
inadvertently omitted. This document
corrects the final regulations.

List of Subjects in 5 CFR Part 2424

Administrative practice and
procedure, Government employees,
Labor management relations.

For the reasons set out in the
preamble, the Federal Labor Relations
Authority corrects 5 CFR part 2424 by
making the following correcting
amendment:

PART 2424—NEGOTIABILITY
PROCEEDINGS

m 1. The authority citation for part 2424
continues to read as follows:

Authority: 5 U.S.C. 7134.

m 2. Amend § 2424.22 by adding
paragraph (d) to read as follows:

§2424.22 Exclusive representative’s
petition for review; purpose; divisions;
content; service.

* * * * *

(d) Service. The petition for review,
including all attachments, must be
served in accord with § 2424.2(g).

Dated: November 6, 2023.

Thomas Tso,

Solicitor and Federal Register Liaison.

[FR Doc. 2023-24820 Filed 11-13—23; 8:45 am]
BILLING CODE 6727-01-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94
[Docket No. APHIS-2018-0007]
RIN 0579-AE73

Importation of Fresh Beef From
Paraguay

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations governing the importation of
certain animals, meat, and other animal
products by allowing, under certain
conditions, the importation of fresh
(chilled or frozen) beef from Paraguay.
Based on the evidence from a risk
analysis, we have determined that fresh
beef can safely be imported from
Paraguay, provided certain conditions
are met. This final rule will provide for
the importation of fresh beef from
Paraguay into the United States, while
continuing to protect the United States
against the introduction of foot-and-
mouth disease.

DATES: Effective December 14, 2023.
FOR FURTHER INFORMATION CONTACT: Dr.
Ingrid Kotowski, Import Risk Analyst,
Regionalization Evaluation Services, VS,
APHIS, 920 Main Campus Drive, Suite

200, Raleigh, NC 27606; (919) 855-7732;
AskRegionalization@usda.gov.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR part 94
(referred to below as the regulations)
prohibit or restrict the importation of
certain animals and animal products
into the United States to prevent the
introduction of various animal diseases,
including foot-and-mouth disease
(FMD), African swine fever, classical
swine fever, and swine vesicular
disease. These are dangerous and
destructive communicable diseases of
ruminants and swine. Under most
circumstances, § 94.1 of the regulations
prohibits the importation of live
ruminants and swine and fresh (chilled
or frozen) meat derived from ruminants
and swine originating in, or transiting
through, a region where FMD exists.
Section 94.11 restricts the importation
of ruminants and swine and their meat
and certain other products from regions
that are declared free of FMD but that
nonetheless present a disease risk
because of the regions’ proximity to or
trading relationships with regions
affected with FMD. Regions that the
Animal and Plant Health Inspection
Service (APHIS) has declared free of
FMD and regions declared free of FMD
that are subject to the restrictions in
§94.11 are listed on the APHIS website
at https://www.aphis.usda.gov/
animalhealth/disease-status-of-regions.

The regulations do allow for certain
exceptions to the prohibitions contained
in §94.1. These exceptions include
allowing the importation of fresh
(chilled or frozen) beef and ovine meat
from Uruguay and fresh beef from
certain regions of Argentina and a
region of Brazil, subject to certain
conditions. While there have been FMD
outbreaks in the past in those regions,
the disease is not currently known to
exist in any of them. We do not
recognize those exporting regions as
FMD-free, however, because the
Argentine, Brazilian, and Uruguayan
governments all require that cattle be
vaccinated for FMD. The conditions for
the importation of beef and ovine meat
from Uruguay and beef from the
exporting regions of Argentina and
Brazil are set out in § 94.29 of the
regulations and include the following:


https://www.aphis.usda.gov/animalhealth/disease-status-of-regions
https://www.aphis.usda.gov/animalhealth/disease-status-of-regions
mailto:AskRegionalization@usda.gov
mailto:ttso@flra.gov

77884 Federal Register/Vol. 88,

No. 218/ Tuesday, November 14, 2023/Rules and Regulations

e The meat is derived from animals
born, raised, and slaughtered in the
exporting region.

e FMD has not been diagnosed in the
exporting region within the previous 12
months.

¢ The meat comes from bovines or
sheep that originated from premises
where FMD has not been present during
the lifetime of any bovines and sheep
slaughtered for the export of meat to the
United States.

¢ The meat comes from bovines or
sheep that were moved directly from the
premises of origin to the slaughtering
establishment without any contact with
other animals.

¢ The meat comes from bovines or
sheep that received ante-mortem and
post-mortem veterinary inspections,
paying particular attention to the head
and feet, at the slaughtering
establishment, with no evidence found
of vesicular disease.

e The meat consists only of bovine
parts or ovine parts that are, by standard
practice, part of the animal’s carcass
that is placed in a chiller for maturation
after slaughter and before removal of
any bone, blood clots, or lymphoid
tissue. The bovine and ovine parts that
may not be imported include all parts of
the head, feet, hump, hooves, and
internal organs.

¢ All bone and visually identifiable
blood clots and lymphoid tissue have
been removed from the meat to be
exported (bone-in ovine meat from
Uruguay may be imported under certain
conditions listed in the regulations,
however).

e The meat has not been in contact
with meat from regions other than those
listed in accordance with § 94.1(a).

¢ The meat came from carcasses that
were allowed to maturate at 40 to 50 °F
(4 to 10 °C) for a minimum of 24 hours
after slaughter and that reached a pH
below 6.0 in the loin muscle at the end
of the maturation period. Measurements
for pH must be taken at the middle of
both longissimus dorsi muscles. Any
carcass in which the pH does not reach
less than 6.0 may be allowed to
maturate an additional 24 hours and be
retested, and, if the carcass still has not
reached a pH of less than 6.0 after 48
hours, the meat from the carcass may
not be exported to the United States.

e An authorized veterinary official of
the government of the exporting region
certifies on the foreign meat inspection
certificate that the above conditions
have been met.

e The establishment in which the
bovines and sheep are slaughtered
allows periodic on-site evaluation and
subsequent inspection of its facilities,

records, and operations by an APHIS
representative.

Historically, trade in fresh (chilled or
frozen) beef from Paraguay has not been
allowed because APHIS has considered
Paraguay to be a country that vaccinates
for FMD. However, in response to a
request from the Government of
Paraguay that we allow fresh (chilled or
frozen) beef to be imported into the
United States from that country, we
conducted a risk analysis. APHIS
gathered data to support this analysis
from records of the Servicio Nacional de
Calidad y Salud Animal (SENACSA),
from publicly available information, and
from published scientific literature. In
addition, APHIS conducted site visits to
Paraguay in December 2008 and July
2014 to verify the information submitted
by SENACSA and to collect additional
data. APHIS drafted the risk analysis in
2018 and periodically reviewed the risk
profile of Paraguay to determine
whether the conclusions were still
valid, with the last such review
occurring in 2022.

Our risk analysis concluded that the
overall risk associated with importing
fresh beef from Paraguay is low and that
Paraguay has the infrastructure and
emergency response capabilities needed
to effectively report, contain, and
eradicate FMD in the event of an
outbreak and to do so in a timely
manner. We further concluded that
Paraguay is able to comply with U.S.
import restrictions on the specific
products from affected areas.

Based on the evidence documented in
our risk analysis, we concluded that
fresh (chilled or frozen) beef could be
safely imported from Paraguay,
provided certain conditions are met.

Accordingly, on March 27, 2023, we
published in the Federal Register (88
FR 18077-18086, Docket No. APHIS—
2018-0007) a proposal ! to amend the
regulations to allow the importation of
fresh beef from Paraguay under certain
conditions.

We solicited comments concerning
our proposal for 60 days, ending May
26, 2023. We received 152 comments by
that date. They were from producers,
importers, exporters, industry and
professional associations, and
representatives of local and foreign
governments. Thirty-two commenters
were generally supportive of the
proposed rule. The remaining
commenters raised questions or
concerns about the proposed rule and
the risk analysis. The comments are
discussed below.

1To view the proposed rule, supporting
documentation, and comments that we received, go
to https://www.regulations.gov/docket/APHIS-2018-
0007.

General Comments

One commenter stated that the rule is
antithetical to the United States
Department of Agriculture’s (USDA’s)
statutory directive to “strengthen
[America’s] family farm system” (7
U.S.C. 2204).

The statute in question directs the
Secretary of Agriculture to “advise the
President, other members of his Cabinet,
and the Congress on policies and
programs designed to improve the
quality of life for people living in the
rural and nonmetropolitan regions” of
the United States, and authorizes the
Secretary to initiate or expand research
and development efforts related to
solution of problems the Secretary may
determine has an effect upon the
economic development or the quality of
life in rural areas, among other stated
duties. It does not represent an
overriding ministerial obligation. This
rulemaking was issued pursuant to a
different statute, the Animal Health
Protection Act (AHPA, 7 U.S.C. 8301—
8317), which is not mutually
contradictory with the statute cited by
the commenter.

One commenter stated that the rule is
being driven by World Trade
Organization (WTO) commitments,
rather than AHPA obligations. The
commenter cited a statement from the
environmental assessment (EA) that was
issued in support of the proposed rule
as evidence of this, and stated that this
is the sole statement made in the
proposed rule or its supporting
documents regarding the impetus for the
rule. Similarly, a commenter stated that
the proposed rule is driven by the
APHIS 2022 Strategic Plan (goal # 4) as
an effort to facilitate international trade
and open up markets.

The United States is a member of the
WTO and a co-signatory to the WTO’s
Agreement on the Application of
Sanitary and Phytosanitary Measures
(SPS Agreement), which governs, among
other things, international trade in
animal products.2 Additionally, the
commenter is correct that goal # 4 of
APHIS’ Strategic Plan is trade-related:
To maintain and expand the safe trade
of agricultural products nationally and
internationally.3

APHIS is committed to upholding the
principles of the SPS Agreement. The
statement from the EA cited by the
commenter acknowledges this, and
states that the analyses conducted in
support of the rule adhered to these

2To view the SPS Agreement, go to https://
www.wto.org/english/tratop_e/sps_e/spsagr_e.htm.

3To view the APHIS Strategic Plan, go to https://
www.aphis.usda.gov/aphis/banner/aboutaphis/sa_
overview/ct_about_aphis.
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principles. Additionally, a stated
purpose of the APHIS Strategic Plan is
to “outline the goals, objectives, and
performance measures that set the
direction” for APHIS in the coming
years.

However, neither the SPS Agreement
nor the APHIS Strategic Plan prompted
the proposed rule. Rather, the proposed
rule was driven by Paraguay’s request to
export fresh beef to the United States
and subsequently APHIS’ evaluation of
that request. Based on a risk analysis,
APHIS determined that fresh beef can be
imported from Paraguay under certain
conditions. These include verifying
FMD has not been diagnosed in
Paraguay in the past 12 months, the
meat comes from premises where FMD
has not been present during the lifetime
of any of the animals, and the animals
were inspected before and after death,
among others. Authorizing the
importation of animal products subject
to mitigations to address the disease risk
to livestock that the products may
otherwise present is entirely consistent
with the AHPA, the authority under
which the proposed rule was issued.
Finally, contrary to the first
commenter’s assertion, this was stated
repeatedly in the proposed rule and its
supporting documents.

One commenter stated that APHIS’
risk factors used for evaluating
countries, which the commenter stated
undergird our risk analyses relative to
FMD, were developed to meet WTO
obligations and World Organization for
Animal Health (WOAH) commitments
rather than AHPA obligations and do
not mitigate risk. Additionally, the
commenter stated that, in the past,
APHIS miscalculated the FMD risk of
importing beef from multiple countries
(Argentina, Japan, South Africa, and
South Korea) using these factors. The
commenter pointed to outbreaks of FMD
in the countries in question shortly after
our evaluations. The commenter
indicated that, based on previous
experience, the risk factors should not
be used for evaluations of a region’s
FMD risk.

The commenter appears to be
referring to the provisions of paragraph
(b) of 9 CFR 92.2. Under those
provisions, requests for APHIS
recognition of animal health status of a
region must include the following eight
categories of information, or factors:

¢ Scope of the evaluation being
requested.

e Veterinary control and oversight.

¢ Disease history and vaccination
practices.

¢ Livestock demographics and
traceability.

¢ Epidemiological separation from
potential sources of infection.

e Surveillance.

¢ Diagnostic laboratory capabilities.

e Emergency preparedness and
response.

The factors are used to analyze the risk
for import requests and not intended to
have mitigative effect or to specify final
agency action. We use this framework of
eight information categories (or
“factors”’) to ensure consistent and
thorough information gathering for our
analysis of a region’s health status.

One of the factors, emergency
preparedness and response, includes an
assessment of the ability of the foreign
region to quickly detect and contain
disease incursions and to promptly
notify the United States and other
trading partners of such incursions. This
factor is germane in the event of an
outbreak in the region. To that end,
APHIS routinely monitors the
international animal health situation,
and as import risk levels change over
time, APHIS adjusts its import
requirements as necessary. In other
words, the factors facilitate actively
monitoring the disease status of our
trading partners and taking appropriate
action, as warranted, if the disease
status changes.

The effectiveness of this approach,
supported by robust, science-based
import risk assessments, rigorous APHIS
import regulations, and APHIS’ ability
to take immediate trade-restrictive
action when needed, is demonstrated by
the continued FMD freedom of the
United States. The effectiveness of the
approach is also underscored, rather
than undercut, by the examples that the
commenter cites regarding importation
of beef from Argentina, Japan, South
Africa, and South Korea. Incursions of
FMD into those countries were rapidly
detected and communicated to trading
partners, and APHIS accordingly
promptly restricted importation of
relevant animal commodities. Moreover,
the incursion of FMD into the countries
is not indicative of a failure in our
evaluations, as the evaluations never
reached a conclusion that FMD could
not be introduced into the countries in
question.

One commenter stated that
Paraguayan husbandry and on-farm
practices were not assessed. Others
stated that Paraguayan producers may
be allowed to use vaccines, biologics,
parasite controls, or growth hormones
that are banned in the United States.

We conducted multiple evaluations
through on-farm inspections during
APHIS site visits and detailed review of
relevant documentation. Additionally,

during the risk analysis, APHIS
evaluated animal husbandry and on-
farm practices in Paraguay. Our risk
analysis evaluated Paraguay’s request in
a manner consistent with our statutory
authority, which pertains to pests and
diseases of livestock, and determined
that fresh beef can be safely imported
from Paraguay under certain conditions,
which were set forth in the proposed
rule as regulatory requirements. With
that being said, USDA’s Food Safety and
Inspection Service (FSIS) and the Food
and Drug Administration evaluate beef
imports for the possible human health
risks mentioned by the commenter.

Two commenters stated that imports
should only be authorized from
countries with the same food safety
regulations and animal husbandry
practices as our own, because otherwise
Paraguayan producers are given an
unfair competitive advantage over U.S.
producers that have to abide by U.S.
food safety regulations and animal
husbandry practices. One of the
commenters was also concerned about
Paraguayan beef being contaminated as
a result of not being listed by the U.S.
Anti-Doping Agency as having tighter
regulations and higher quality standards
for its meats.

FSIS is entrusted with making sure
the food safety regulations of other
countries are equivalent to those of the
United States. With regard to animal
husbandry and on-farm practices, under
the Animal Health Protection Act,
APHIS may prohibit or restrict imports
only to the extent necessary to prevent
the introduction into or dissemination
within the United States of any pest or
disease of livestock. We assess the risk
of the importation of animals, animal
products, and other articles from
countries based, in part, on their own
practices, and identify appropriate
mitigations based on this assessment of
risk.

A commenter stated that the rule will
hasten deforestation in Paraguay and
cited three articles in support of this
comment.

While one of the articles cited by the
commenter does correlate beef exports
from the Chaco region of Paraguay to an
increased risk of deforestation, the
article does not provide the data that led
to this conclusion and also indicates
that other beef-producing municipalities
in Paraguay do not share this risk.
Moreover, the other articles cited by the
commenter cite multiple factors leading
to deforestation in the Chaco region,
including increased planting of soy and
other crops, increased demand within
Paraguay for beef and leather,
producers’ unlawful appropriation of
land for personal gain, and changing
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climatic conditions. The articles provide
no direct evidence that this rulemaking
specifically will hasten deforestation in
Paraguay.

Several commenters stated that FMD
was a high-risk disease, and that APHIS
failed to characterize the current risk of
introduction of FMD into the United
States or the cumulative effect of
authorizing additional imports from a
country that vaccinates for FMD.

We agree that FMD is a high-risk
disease; however, neither the proposed
rule nor its supporting documentation
characterized it otherwise.

With regard to characterizing the
current risk of introduction of FMD into
the United States or the cumulative
effect of authorizing additional imports
from a country that vaccinates for FMD,
the commenter misunderstands how
APHIS assesses FMD risk. APHIS looks
at each market access request as a
distinct request, and tailors mitigations
based on the unique circumstances of
the exporting country, which may or
may not be commensurate with
previously evaluated countries. We do
not authorize imports unless we believe
the disease risk of that import can be
adequately mitigated.

One commenter stated that APHIS
should only authorize trade if it
presents zero risk of transmitting
diseases of livestock.

All trade, whether domestic or
international, involves a degree of risk,
however miniscule. The commenter’s
request would have the effect of a de
facto prohibition on the importation and
interstate movement of livestock and
animal products.

Finally, several commenters stated
that the rule needed to include country-
of-origin labeling, or COOL.

In 2015, Congress repealed the
legislation authorizing the Executive
branch to implement COOL for muscle
cuts of beef and pork and ground beef
and pork.# Moreover, COOL has never
been administered by APHIS within the
USDA, but by the USDA’s Agricultural
Marketing Service.

Risk Analysis Comments

As noted previously, the proposed
rule was based on a risk analysis that we
prepared regarding Paraguay’s export
request. We received several comments
concerning the risk analysis.

One commenter stated that, in 2017,
the Government Accountability Office
(GAQ) conducted an audit of APHIS’
risk analysis practices and indicated
areas for improvement with APHIS’ risk

4To view the statute containing the Congressional
repeal of COOL, go to https://www.congress.gov/
bill/114th-congress/house-bill/2029/text.

evaluations in terms of timeliness and
transparency. The commenter stated
that the Paraguay evaluation appeared
to have been conducted before APHIS
implemented GAQO’s recommendations.

While Paraguay’s evaluation was
initiated before the GAO audit, the risk
analysis was completed in 2018, after
APHIS had addressed the GAO audit
recommendations and incorporated
them into policies and practices.

Several commenters stated that the
risk analysis was based on outdated
information on the potential for FMD
exposure from Paraguayan beef. Two
commenters pointed specifically to the
site visits, which took place in 2008 and
2014, as being out of date. Another
commenter stated that that there are no
official site visit reports from the APHIS
in-country visits in 2008 and 2014. The
commenter stated that APHIS should
not proceed with this rulemaking until
new site visits have occurred and an
updated risk analysis is conducted
based off the official site visit reports,
and stakeholders are allowed time to
review the results of the updated risk
analysis.

We disagree with these assessments of
the risk analysis. While the risk analysis
included data from site visits to
Paraguay in 2008 and 2014, it also
included a review of more recent data
provided by Paraguay, and APHIS
periodically reviewed the risk profile of
Paraguay after the risk analysis was
drafted to determine whether the
conclusions were still valid, with the
last such review occurring in 2022.
Additionally, for context, FMD has not
been detected in Paraguay in more than
10 years. As noted in the risk
assessment, the overall structure and
resources of SENACSA have
significantly increased and been
strengthened in reaction to the FMD
outbreak in 2012. Moreover, the
incidence of FMD in South America has
decreased steadily over the past 20
years, suggesting a continued decrease
in risk of FMD incursion into Paraguay
from neighboring countries. Currently,
all countries in South America except
Venezuela are recognized by WOAH as
FMD free, either with or without
vaccination.

APHIS documented the findings of its
2008 and 2014 site visits in formal
correspondence to Paraguay following
the site visits, including requests for
additional information and clarification
of issues identified. Consistent with
overall Agency policy, these
government-to-government documents
are maintained internally and not
publicly posted. However, the totality of
our evaluation and findings were
documented in the risk analysis.

One commenter stated that 2021
data ® regarding FMD vaccination
maintained by Paraguay was voluntarily
submitted and incomplete. The
commenter also provided a table of
testing data for FMD that, the
commenter contested, still showed the
presence of FMD in Paraguay.

The data evaluated by the commenter
was indeed incomplete and voluntarily
submitted, but the site does not claim
that this vaccination data is the data
maintained by SENACSA to support
claims of FMD freedom. To that end, it
is worth noting, as we did previously,
that FMD has not been detected in
Paraguay in more than 10 years. In this
regard, we note that the commenter
misread the tables regarding testing for
FMD. As we stated in the risk analysis
that accompanied the proposed rule,
samples in Paraguay are screened for
FMD using an Enzyme Linked
Immunosorbent Assay 3ABC
Nonstructural Protein Antibody (ELISA)
test; if they are reactive, they are sent for
confirmatory testing using an
Electroimmunotransfer Blot Assay
(EITB) test. While several samples were
reactive to the ELISA screening test,
none were reactive to the confirmatory
EITB test.

Moreover, it is also worth noting that,
based on the dossier Paraguay submitted
to WOAH, WOAH still considers
Paraguay free of FMD with vaccination.
Additionally, the commenter appears to
equate FMD freedom with vaccinating
cattle for FMD, and to assume that our
evaluation presumed vaccination as one
of Paraguay’s mitigation measures for
FMD. This misunderstands our
evaluation. Vaccination for FMD was
not part of our mitigation structure, but
rather why we considered mitigations
for FMD risk to be warranted. A possible
downtick in vaccination in Paraguay
does not alter our mitigation strategy for
beef from Paraguay.

One commenter stated that according
to the risk analysis, most funding for
Paraguay’s FMD program comes from
user fees, including fees from the
movement of cattle, which means the
success of the program is based on
private sector support. The commenter
expressed concern that APHIS has not
taken into consideration the impact of
economic downturns from the global
pandemic that may limit Paraguay’s
overall capabilities. The commenter
suggested that APHIS should re-evaluate
the economic strength of the cattle and
beef sector in Paraguay and review the

5The commenter cited the following website
containing the data: https://www.senacsa.gov.py/
index.php/Temas-pecuarios/sanidad-animal/
programas-sanitarios/fiebre-aftosa. Please note that
the page cited is in Spanish.
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FMD budget for the past 5 years to have
a more accurate assessment of
Paraguay’s capabilities to fund efforts to
combat and control an FMD outbreak.

In the proposed rule, APHIS proposed
to apply numerous conditions to the
importation of fresh beef from Paraguay
that currently apply to fresh beef or
ovine meat from specified regions that
APHIS does not recognize as FMD free.
These conditions are designed to
mitigate the risk of introduction of FMD
virus into the United States and protect
America’s livestock health, and have
been demonstrated in the past to
successfully address FMD risk. We have
confidence that these mitigations will be
effective in addressing the possible FMD
risk associated with the importation of
beef from Paraguay.

However, we do acknowledge the
challenges FMD programs face
worldwide, including the possible
economic downturns cited by the
commenter; while economic downturns
may not always have animal health
implications, in some instances they
may. To that end, shipments of animal
products are inspected for regulatory
compliance at ports of entry and are
subject to remedial measures, including
destruction, if they are found to be
noncompliant. Moreover, APHIS
routinely monitors the animal health
statuses of foreign regions for evidence
that our previous conclusions may no
longer be germane, and adjusts import
requirements as warranted if the import
risk level changes. This process
strengthens assurances that our import
procedures continue to appropriately
mitigate the risk of foreign animal
disease introduction over time by
maintaining a high level of vigilance
and, if necessary, adjusting safeguards
when new information or situations
arise.

Some commenters expressed concerns
with trusting our sanitary restrictions.
One commenter stated that despite a 2-
year ban issued by FSIS against JBS, a
meat processing company in Brazil,
after JBS shipped rotten, salmonella-
ridden beef to the United States, JBS
continued to export beef. The
commenter stated that USDA’s actions
with JBS indicate that our sanitary
restrictions are not absolute. Another
commenter noted that Brazil has
announced it will no longer vaccinate
its cattle herd for FMD. The commenter
further stated that “USDA’s lack of
response to Brazil’s repeated offenses
sends the message to neighboring
countries that actions like that are
permissible, even for countries with a
history of FMD.” The commenter
expressed concern that Paraguay might

follow suit and stop vaccinating its
cattle for FMD.

The actions of FSIS are outside the
scope of this rulemaking. However,
meat products are inspected at ports of
entry for compliance with APHIS
requirements, and APHIS monitors the
animal health status of foreign regions
on an ongoing basis. Regarding
vaccination, as stated in the proposed
rule, FMD vaccination presents an FMD
risk in terms of immunological
response. Accordingly, the proposed
rule was not predicated on Paraguay’s
vaccination regime but rather the results
of its import risk analysis.

One of the above commenters stated
that Brazil plays a leading role in
Paraguay’s beef industry, particularly in
terms of ownership of their
slaughterhouses. The commenter asked
if APHIS evaluated slaughterhouses as
part of our analysis.

APHIS did evaluate slaughterhouses
as part of our analysis. The results of the
APHIS evaluation indicate that
Paraguay has effective animal health
and animal disease emergency response
systems in place.

One commenter noted political
instability in Paraguay and asked if this
had disrupted their sanitary systems.

We have no evidence that political
instability has disrupted Paraguay’s
sanitary efforts; however, as noted
above, we constantly monitor our
trading partners for shifts in disease
status.

A commenter noted a shift from grass-
finished to grain-finished cattle in
Paraguay and cited a USDA report in
support of this assertion. The
commenter suggested this shift could
affect the conclusions of our risk
assessment.

As the commenter noted, this shift is
incremental and grass-fed beef still
accounts for the majority of beef
production in Paraguay, a fact that many
commenters underscored. The article
cited by the commenter also supports
the gradual nature of this shift, noting
that specific natural weather conditions
in Paraguay had been a primary factor
in the shift, as producers resorted to
alternative feeds such as hay, forage,
and grains to finish their cattle. The
report suggests this shift was driven by
a specific need, rather than indicative of
an overall trend in production practices.

Finally, the manner in which cattle
are finished in Paraguay also does not
materially impact the conclusions of the
risk analysis or the mitigation structure
of the proposed rule; grain-finishing is
not generally correlated with FMD risk.
We likewise note that the mitigations of
the proposed rule that are specifically
intended to denature FMD or remove

FMD risk, particularly the maturation
and deboning processes, are similarly
effective regardless of whether the beef
is grass-fed or grain-finished.

Economic Comments

We received a number of comments
regarding the Initial Regulatory
Flexibility Analysis and Regulatory
Impact Analysis (RIA) that accompanied
the proposed rule. These comments are
addressed within the RIA that
accompanies this final rule.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

In accordance with 5 U.S.C. 604, we
have performed a final regulatory
flexibility analysis, which is
summarized below, regarding the
economic effects of this final rule on
small entities. Copies of the full analysis
are available on the Regulations.gov®
website (see footnote 6 in this document
for a link to Regulations.gov) or by
contacting the person listed under FOR
FURTHER INFORMATION CONTACT.

This final rule will allow importation
of fresh beef from Paraguay into the
United States under specified
conditions. With few exceptions,
APHIS’ regulations in 9 CFR part 94
prohibit the importation of fresh
(chilled or frozen) meat of ruminants or
swine that originates in or transits a
region where FMD is considered to
exist. APHIS does not consider Paraguay
as free of FMD because Paraguay
vaccinates against FMD.

The United States is the world’s
largest beef producer, primarily of grain-
fed beef for the domestic and export
markets. Over the 5-year period, 2018 to
2022, the United States produced an
annual average of about 12 million
metric tons of beef, exported about 1.4
million metric tons, and imported about
1.4 million metric tons. Most U.S. beef
imports are products from grass-fed
cattle. These products are processed
together with higher-fat trimmings from
U.S. grain-fed beef to produce ground
beef. Canada, Australia, New Zealand,
and Mexico historically have been the
largest sources of U.S. beef imports.

Paraguay’s cattle industry is one of
the country’s major agricultural

6To view the economic analysis, go to https://
www.regulations.gov/docket/APHIS-2018-0007/
document.
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activities. Along with soybeans, beef is
one of Paraguay’s leading exports.
Ongoing structural changes to the
country’s beef industry are occurring, as
cattle ranching is displaced from
traditional production areas by
increased soybean acreage and grain is
increasingly used to supplement beef
cattle feeding regimes. About 65 percent
of Paraguayan beef was exported over
the 5 years, 2018-2022 (372,000 of
582,000 MT), a quantity equivalent to
approximately 26 percent of U.S. fresh
beef imports for the same period.

As a measure of possible impacts of
fresh beef imports from Paraguay, we
consider import volumes of 3,250 to
6,500 MT, that is, 5 to 10 percent of the
Other Countries or Areas tariff-rate-
quota of 65,005 MT. For each of the
annual import levels, we modeled
changes in U.S. consumption,
production, and price, deriving annual
consumer and producer welfare effects.
The results of the analysis indicate that
consumer gains of $14 million to $27
million would outweigh producer losses
of $12 million to $24 million, yielding
annual net social welfare gains of $1.6
million to $3 million. We also expect a
portion of the beef imported from
Paraguay will displace beef that would
otherwise be imported from other
countries.

Small entities in the United States are
predominant among enterprises that
would be affected by this rulemaking.
They include beef and cattle producers,
as well as feedlots and slaughter
facilities. Of the 882,692 farms in the
United States with cattle and calves,
711,827 sold cattle and calves, 729,046
were classified as beef cow farms, and
54,599 had milk cows. Based on these
data and Small Business Administration
standards, the majority of these entities
are small.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this final rule. The
environmental assessment provides a
basis for the conclusion that the
importation of fresh (chilled or frozen)
beef from Paraguay under the conditions
specified in this final rule will not have

a significant impact on the quality of the
human environment. Based on the
finding of no significant impact, APHIS
has determined that an environmental
impact statement need not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

The environmental assessment and
finding of no significant impact may be
viewed on the Regulations.gov website.?
Copies of the environmental assessment
and finding of no significant impact are
also available for public inspection at
USDA, room 1620, South Building, 14th
Street and Independence Avenue SW,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect copies are requested to call
ahead on (202) 799-7039 to facilitate
entry into the reading room. In addition,
copies may be obtained by writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT.

Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this final rule,
which were filed under 0579-0487,
have been submitted for approval to the
Office of Management and Budget
(OMB). When OMB notifies us of its
decision, if approval is denied, we will
publish a document in the Federal
Register providing notice of what action
we plan to take.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the internet and
other information technologies, to

7To view the environmental assessment, go to
https://www.regulations.gov/docket/APHIS-2018-
0007.

provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this final rule, please contact Mr.
Joseph Moxey, APHIS’ Paperwork
Reduction Act Coordinator, at (301)
851-2483.

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, we are amending 9 CFR
part 94 as follows:

PART 94—FOOT-AND-MOUTH
DISEASE, NEWCASTLE DISEASE,
HIGHLY PATHOGENIC AVIAN
INFLUENZA, AFRICAN SWINE FEVER,
CLASSICAL SWINE FEVER, SWINE
VESICULAR DISEASE, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

m 1. The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 1633, 7701-7772,
7781-7786, and 8301-8317; 21 U.S.C. 136
and 136a; 31 U.S.C. 9701; 7 CFR 2.22, 2.80,
and 371.4.

m 2. Amend § 94.29 as follows:

m a. In the introductory text, by adding
the words ‘““fresh (chilled or frozen) beef
from Paraguay;” after the word
“Tocantins;”’;

m b. In paragraph (a)(1), by adding the
words “or in Paraguay;” after the word
“Brazil”;

m c. In paragraph (b), by adding the
words “in Paraguay (for beef from
Paraguay),” after the words ““(for beef
from Brazil),”’; and

m d. By revising the OMB citation at the
end of the section.

The revision reads as follows:

§ 94.29 Restrictions on importation of
fresh (chilled or frozen) beef and ovine meat
from specified regions.

* * * * *

(Approved by the Office of Management and
Budget under control numbers 0579-0372,
0579-0414, 0579-0428, 0579-0449, and
0579-0487)

Done in Washington, DG, this 3rd day of
November 2023.
Michael Watson,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 2023-24782 Filed 11-13-23; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2023-1490; Project
Identifier MCAI-2022-01624-E; Amendment
39-22580; AD 2023-21-08]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland Ltd & Co KG Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2021-21—
13 for certain Rolls-Royce Deutschland
Ltd & Co KG (RRD) Model Trent 1000
engines. AD 2021-21-13 required the
operator to revise the airworthiness
limitation section (ALS) of their existing
approved aircraft maintenance program
(AMP) by incorporating the revised
tasks of the applicable time limits
manual (TLM) for each affected model
engine. Since the FAA issued AD 2021—
21-13, the manufacturer has revised the
TLM, introducing new and more
restrictive instructions. This AD is
prompted by the manufacturer revising
the engine TLM life limits of certain
critical rotating parts. This AD requires
revisions to the ALS of the operator’s
existing approved AMP, as specified in
a European Union Aviation Safety
Agency (EASA) AD, which is
incorporated by reference. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective December
19, 2023.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of December 19, 2023.

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-1490; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

Material Incorporated by Reference:

e For EASA service information
identified in this final rule, contact
EASA, Konrad-Adenauer-Ufer 3, 50668

Cologne, Germany; phone: +49 221 8999
000; email: ADs@easa.europa.eu;
website: easa.europa.eu. You may find
this material on the EASA website at
ad.easa.europa.eu.

e You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call (817) 222-5110. It is also
available at regulations.gov under
Docket No. FAA-2023-1490.

FOR FURTHER INFORMATION CONTACT:
Sungmo Cho, Aviation Safety Engineer,
FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238—
7241; email: sungmo.d.cho@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2021-21-13,
Amendment 39-21773 (86 FR 64066,
November 17, 2021), (AD 2021-21-13).
AD 2021-21-13 applied to certain RRD
Model Trent 1000 engines. AD 2021—
21-13 required the operator to revise the
ALS of their existing approved AMP by
incorporating the revised tasks of the
applicable TLM for each affected model
engine. The FAA issued AD 2021-21-13
to prevent the failure of critical rotating
parts.

The NPRM published in the Federal
Register on July 14, 2023 (88 FR 45106).
The NPRM was prompted by AD EASA
AD 2022-0259, dated December 20,
2022 (EASA AD 2022-0259) (referred to
after this as the MCAI), issued by EASA,
which is the Technical Agent for the
Member States of the European Union.
The MCAI states that the manufacturer
published a revised TLM introducing
new or more restrictive tasks and
limitations. These new or more
restrictive tasks and limitations include
updating declared lives of certain
critical parts, updating direct
accumulation counting data files, and
updated inspections.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2023-1490.

In the NPRM, the FAA proposed to
require revisions to the ALS of the
operator’s existing approved AMP.

Discussion of Final Airworthiness
Directive

Comments
The FAA received one comment from

The Boeing Company (Boeing). Boeing
supported the NPRM without change.

Conclusion

These products have been approved
by the aviation authority of another
country and are approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with this
State of Design Authority, it has notified
the FAA of the unsafe condition
described in the MCAI referenced
above. The FAA reviewed the relevant
data, considered the comments
received, and determined that air safety
requires adopting the AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. Except for minor editorial
changes, this AD is adopted as proposed
in the NPRM.

Related Service Information Under 1
CFR Part 51

The FAA reviewed EASA AD 2022—
0259, which specifies instructions for
accomplishing the actions specified in
the applicable TLM, including
performing maintenance tasks, replacing
life-limited parts, and revising the
existing approved maintenance or
inspection program, as applicable, by
incorporating the limitations, tasks, and
associated thresholds and intervals
described in the TLM. This material is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in
ADDRESSES.

Differences Between This AD and the
MCAI

Where EASA AD 2022-0259 defines
the AMP as the Aircraft Maintenance
Programme, which contains the tasks on
the basis of which the scheduled
maintenance is conducted to ensure the
continuing airworthiness of each
operated engine, this AD defines the
AMP as the Aircraft Maintenance
Program, which contains the tasks of
which the operator or the owner ensures
the continuing airworthiness of each
operated airplane.

Where paragraph (3) of EASA AD
2022-0259 specifies revising the
approved Aircraft Maintenance
Programme within 12 months after the
effective date of EASA AD 2022-0259,
this AD requires revising the ALS of the
existing approved maintenance or
inspection program, as applicable,
within 90 days after the effective date of
this AD.

Costs of Compliance

The FAA estimates that this AD
affects 28 engines installed on airplanes
of U.S. registry.

The FAA estimates the following
costs to comply with this AD:
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ESTIMATED COSTS

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Revise the ALS .......cccoooieeiiece e 1 work-hours x $85 per hour = $85 ............... $0 $85 $2,380

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA has determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
2021-21-13, Amendment 39-21773 (86
FR 64066, November 17, 2021); and

m b. Adding the following new
airworthiness directive:

2023-21-08 Rolls-Royce Deutschland Ltd &
Co KG: Amendment 39-22580; Docket
No. FAA-2023-1490; Project Identifier
MCAI-2022-01624-E.

(a) Effective Date

This airworthiness directive (AD) is
effective December 19, 2023.

(b) Affected ADs

This AD replaces AD 2021-21-13,
Amendment 39-21773 (86 FR 64066,
November 17, 2021).

(c) Applicability

This AD applies to Rolls-Royce
Deutschland Ltd & Co KG (RRD) Model Trent
1000-A, Trent 1000-AE, Trent 1000-C, Trent
1000—CE, Trent 1000-D, Trent 1000-E, Trent
1000-G, and Trent 1000-H engines.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7200, Engine (Turbine/Turboprop).

(e) Unsafe Condition

This AD was prompted by the
manufacturer revising the engine Time
Limits Manual life limits of certain critical
rotating parts. The FAA is issuing this AD to
prevent the failure of critical rotating parts.
The unsafe condition, if not addressed, could
result in failure of critical rotating parts,
which could result in failure of one or more
engines, loss of thrust control, and loss of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Except as specified in paragraph (h) of this
AD: Perform all required actions within the
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2022-0259, dated
December 20, 2022 (EASA AD 2022-0259).

(h) Exceptions to EASA AD 2022-0259

(1) Where EASA AD 2022-0259 defines the
AMP as the Aircraft Maintenance

Programme, which contains the tasks on the
basis of which the scheduled maintenance is
conducted to ensure the continuing
airworthiness of each operated engine, this
AD defines the AMP as the Aircraft
Maintenance Program, which contains the
tasks of which the operator or the owner
ensures the continuing airworthiness of each
operated airplane.

(2) Where EASA AD 2022-0259 refers to its
effective date, this AD requires using the
effective date of this AD.

(3) This AD does not require compliance
with paragraph (1) of EASA AD 2022-0259.

(4) This AD does not require compliance
with paragraph (2) of EASA AD 2022-0259.

(5) Where paragraph (3) of EASA AD 2022—
0259 specifies revising the approved Aircraft
Maintenance Programme within 12 months
after the effective date of EASA AD 2022—
0259, this AD requires revising the
airworthiness limitations section of the
existing approved maintenance or inspection
program, as applicable, within 90 days after
the effective date of this AD.

(6) This AD does not adopt the ‘“Remarks”
paragraph of EASA AD 2022-0259.

(i) Provisions for Alternative Actions and
Intervals

After performing the actions required by
paragraph (g) of this AD, no alternative
actions and associated thresholds and
intervals, including life limits, are allowed
unless they are approved as specified in the
provisions of the “Ref. Publications” section
of EASA AD 2022-0259.

(j) Alternative Methods of Compliance
(AMOCs)

The Manager, AIR-520 Continued
Operational Safety Branch, FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the AIR-520 Continued
Operational Safety Branch, send it to the
attention of the person identified in
paragraph (k) of this AD and email to: ANE-
AD-AMOC@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(k) Additional Information

For more information about this AD,
contact Sungmo Cho, Aviation Safety
Engineer, FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238-7241;
email: sungmo.d.cho@faa.gov.


mailto:sungmo.d.cho@faa.gov
mailto:ANE-AD-AMOC@faa.gov
mailto:ANE-AD-AMOC@faa.gov

Federal Register/Vol. 88,

No. 218/ Tuesday, November 14, 2023/Rules and Regulations

77891

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2022-0259, dated December 20,
2022.

(ii) [Reserved]

(3) For EASA AD 2022-0259, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; phone: +49 221 8999 000;
email: ADs@easa.europa.eu; website:
easa.europa.eu. You may find this EASA AD
on the EASA website at ad.easa.europa.eu.

(4) You may view this service information
at FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222-5110.
This material may be found in the AD docket
at regulations.gov under Docket No. FAA—
2023-1490.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on October 20, 2023.
Ross Landes,

Deputy Director for Regulatory Operations,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2023-25099 Filed 11-13-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-2150; Project
Identifier MCAI-2023-00188-R; Amendment
39-22603; AD 2023-23-01]

RIN 2120-AA64
Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2022—-01—
05, which applied to certain Airbus
Helicopters Model EC130T2 helicopters.
AD 2022-01-05 required repetitive
visual inspections of the rivets on the
rear transmission shaft bearing support,
inspections of the local structure, and
rivet heads on the left-hand and right-
hand sides of the rear transmission shaft

bearing support for cracking, missing,
loose, or sheared rivets. AD 2022-01-05
also required reporting the results of
those inspections and depending on the
results, applicable corrective action.
Since the FAA issued AD 2022-01-05,
Airbus Helicopters revised its service
information to add procedures to
improve visual inspections of the rivets
on the rear transmission shaft bearing
support. This AD was prompted by the
determination that certain modified
helicopters may have finishing paint
applied to the gutter, which could
prevent detection of cracks during
inspections. This AD also extends the
repetitive compliance time interval for
certain inspections. This AD continues
to require certain actions in AD 2022-
01-05 and requires a one-time visual
inspection for paint in the gutter area,
and removal of paint if necessary, as
specified in a European Union Aviation
Safety Agency (EASA) AD, which is
incorporated by reference. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective November
29, 2023.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 29, 2023.

The FAA must receive comments on
this AD by December 29, 2023.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-2150; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, the EASA AD,
any comments received, and other
information. The street address for
Docket Operations is listed above.

Material Incorporated by Reference:

e For EASA material identified in this
final rule, contact EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; telephone +49 221 8999 000;
email ADs@easa.europa.eu; internet
www.easa.europa.eu.

¢ You may view this material at the
FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Pkwy., Room 6N-321, Fort Worth, TX
76177. For information on the
availability of this material at the FAA,
call (817) 222 5110. It is also available
at regulations.gov under Docket No.
FAA-2023-2150.

Other Related Service Information:
For Airbus Helicopters service
information identified in this final rule,
contact Airbus Helicopters, 2701 North
Forum Drive, Grand Prairie, TX 75052;
phone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at
airbus.com/en/products-services/
helicopters/hcare-services/airbusworld.
You may also view this service
information at the FAA contact
information under Material
Incorporated by Reference above.

FOR FURTHER INFORMATION CONTACT: Dan
McCully, Program Manager,
International Validation Branch, FAA,
1600 Stewart Ave., Suite 410, Westbury,
NY 11590; telephone (404) 474-5548;
email william.mccully@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written data, views, or arguments about
this final rule. Send your comments to
an address listed under ADDRESSES.
Include “Docket No. FAA-2023-2150;
Project Identifier MCAI-2023-00188-R”
at the beginning of your comments. The
most helpful comments reference a
specific portion of the final rule, explain
the reason for any recommended
change, and include supporting data.
The FAA will consider all comments
received by the closing date and may
amend this final rule because of those
comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
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that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Dan McCully, Program
Manager, International Validation
Branch, FAA, 1600 Stewart Ave., Suite
410, Westbury, NY 11590; telephone
(404) 474-5548; email william.mccully@
faa.gov. Any commentary that the FAA
receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

The FAA issued AD 2022-01-05,
Amendment 39-21893 (86 FR 74353,
December 30, 2021) (AD 2022-01-05),
for certain Airbus Helicopters Model
EC130T2 helicopters. AD 2022-01-05
was prompted by EASA Emergency AD
2021-0283-E, dated December 17, 2021
(EASA AD 2021-0283-E) originated by
EASA, which is the Technical Agent for
the Member States of the European
Union. EASA AD 2021-0283-E was
issued to correct an unsafe condition on
certain Airbus Helicopters Model
EC130T2 helicopters. AD 2022—01-05
required repetitive visual inspections of
the rivets on the rear transmission upper
and lower bearing support, the local
structure, and the rivet heads on the
left-hand and right-hand sides of the
rear transmission shaft bearing support.
The FAA issued AD 2022-01-05 to
address sheared attachment rivets of the
transmission shaft bearing support and
prevent failure of the tail rotor drive
shaft and subsequent loss of yaw control
of the helicopter.

Actions Since AD 2022-01-05 Was
Issued

Since the FAA issued AD 2022-01-
05, EASA superseded EASA AD 2021—
0283-E by issuing EASA AD 2021-
0283R1, dated February 11, 2022;
corrected February 25, 2022 (EASA AD
2021-0283R1), to extend both the
repetitive compliance time to
accomplish the inspections of the rivets
on the rear transmission shaft bearing
support and of the local structure, and
the repetitive compliance time to
accomplish the inspections of the rivet
heads of the rear bearing support.
Thereafter, EASA superseded EASA AD
2021-0283R1 by issuing EASA AD
2023-0028, dated February 1, 2023
(EASA AD 2023-0028), to correct an
unsafe condition on Airbus Helicopters
Model EC 130 T2 helicopters with AH

modification 074581 incorporated in
production. EASA AD 2023-0028 states
some helicopters were identified to have
finishing paint applied on the gutter,
which could prevent the detection of
cracks during required visual
inspections. In light of this, Airbus
Helicopters revised its service
information to provide instruction to
inspect for paint, and if necessary,
removing paint from the gutter.
Accordingly, EASA AD 2023-0028
retains the requirements of EASA AD
2021-0283R1 and also requires a one-
time visual inspection of the gutter and
if necessary, removal of paint in this
area. EASA considers its AD an interim
action and states that further AD action
may follow. See EASA AD 2023-0028
for additional background information.
You may examine EASA AD 2023—
0028 in the AD docket at regulations.gov
under Docket No. FAA-2023-2150.

Related Service Information Under 1
CFR Part 51

EASA AD 2023-0028 requires
repetitive visual inspections of the
rivets on the rear transmission upper
and lower bearing support, the local
structure, and the rivet heads on the
left-hand and right-hand sides of the
rear transmission shaft bearing support.
EASA AD 2023-0028 also requires a
one-time visual inspection of the gutter
for finishing paint. Depending on the
results, EASA AD 2023-0028 requires
contacting Airbus Helicopters to obtain
approved repair instructions and
accomplishing those instructions, or
replacing each affected rivet. EASA AD
2023-0028 also requires removing any
paint in the specified gutter area of the
helicopter. Lastly, EASA AD 2023-0028
requires reporting inspection findings to
Airbus Helicopters.

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in ADDRESSES.

Other Related Service Information

The FAA also reviewed Airbus
Helicopters Emergency Alert Service
Bulletin (EASB) No. EC130-05A039,
Revision 4, dated March 15, 2023
(EC130-05A039 Rev 4). This service
information specifies procedures for
repetitive visual inspections of the rear
transmission bearing support areas,
including the frame and skin in the area
of the bearing supports, as well as
repetitive visual inspections of the
rivets on the left-hand and right-hand
sides of the rear transmission shaft
bearing support located under the
Teflon tape on the tail boom.
Additionally, this service information

specifies procedures for a one-time
visual inspection of the gutter area for
paint and if necessary, removal of paint.
EASB EC130-05A039 Rev 4 also
distinguishes between procedures for
helicopters that do and do not have the
tail drive shaft bearing support
reinforcement (MOD 0720245) installed.

FAA’s Determination

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the
European Union, EASA has notified the
FAA of the unsafe condition described
in its AD. The FAA is issuing this AD
after evaluating all pertinent
information and determining that the
unsafe condition exists and is likely to
exist or develop on other helicopters of
the same type design.

AD Requirements

This AD retains certain requirements
of AD 2022-01-05. This AD also
requires accomplishing the actions
specified in EASA AD 2023-0028,
described previously, as incorporated by
reference, except for any differences
identified as exceptions in the
regulatory text of this AD and except as
discussed under ‘“‘Differences Between
this AD and EASA AD 2023-0028.”

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA developed a process to
use some civil aviation authority (CAA)
ADs as the primary source of
information for compliance with
requirements for corresponding FAA
ADs. The FAA has been coordinating
this process with manufacturers and
CAAs. As aresult, EASA AD 2023-0028
will be incorporated by reference in this
FAA final rule. This AD would,
therefore, require compliance with
EASA AD 2023-0028 in its entirety
through that incorporation, except for
any differences identified as exceptions
in the regulatory text of this AD. Using
common terms that are the same as the
heading of a particular section in EASA
AD 2023-0028 does not mean that
operators need comply only with that
section. For example, where the AD
requirement refers to ‘““all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in EASA AD 2023-0028.
Service information referenced in EASA
AD 2023-0028 for compliance will be
available at https://www.regulations.gov
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by searching for and locating Docket No.
FAA-2023-2150.

Differences Between This AD and EASA
AD 2023-0028

EASA AD 2023-0028 requires using
Airbus Helicopters EASB No. EC130-
05A039, Revision 3, dated January 30,
2023, for compliance, whereas this AD
does not and instead requires using
Revision 4, dated March 15, 2023. The
service information referenced in EASA
AD 2023-0028 specifies that certain
procedures may be done by a pilot with
correct training and accreditation, or a
pilot-owner, whereas this AD requires
those actions be accomplished by
persons authorized under 14 CFR 43.3.
Depending on certain inspection results,
EASA AD 2023-0028 specifies
contacting Airbus Helicopters to obtain
approved repair instructions and
accomplishing those instructions,
whereas this AD requires that repairs be
done in accordance with a method
approved by the FAA, EASA, or Airbus
Helicopters’ EASA Design Organization
Approval. EASA AD 2023-0028
requires reporting certain information to
Airbus Helicopters within 30 days after
each rivet replacement, whereas this AD
requires reporting that information
within 10 days after each rivet
replacement or within 10 days after the
effective date of this AD.

EASA AD 2023-0028 allows credit for
the initial instance of certain actions
accomplished before its effective date,
whereas this AD allows credit for any
instance of certain actions accomplished
before the effective date of this AD.

Interim Action

The FAA considers that this AD is an
interim action. If final action is later
identified, the FAA might consider
further rulemaking then.

Justification for Immediate Adoption
and Determination of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency,
for “good cause,” finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.” Under this section, an agency,
upon finding good cause, may issue a
final rule without providing notice and
seeking comment prior to issuance.
Further, section 553(d) of the APA
authorizes agencies to make rules
effective in less than thirty days, upon
a finding of good cause.

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity

for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies forgoing notice
and comment prior to adoption of this
rule because sheared attachment rivets
of the transmission shaft bearing
support could lead to failure of the tail
rotor drive shaft, which is an assembly
that is critical to the control of a
helicopter. The FAA has no information
pertaining to how quickly the condition
may propagate to failure. In addition, it
has been identified that helicopters with
finishing paint applied to the gutter
could prevent detection of the unsafe
condition. In light of this, the
compliance times for the required
actions are shorter than the time
necessary for the public to comment and
for publication of the final rule.
Inspections of the rivets on the rear
transmission shaft bearing support and
of the local structure, and inspections of
the rivet heads of the rear bearing
support must be continued from AD
2022-01-05 within intervals not to
exceed 10 hours time-in-service.
Depending on the inspection status of a
helicopter, inspecting for the presence
of paint applied on the gutter must be
accomplished within 10 hours time-in-
service or 7 days, whichever occurs
first, or before exceeding 10 hours time-
in-service since the latest inspection.
Accordingly, notice and opportunity for
prior public comment are impracticable
and contrary to the public interest
pursuant to 5 U.S.C. 553(b)(3)(B).

In addition, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
for making this amendment effective in
less than 30 days, for the same reasons
the FAA found good cause to forgo
notice and comment.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because the
FAA has determined that it has good
cause to adopt this rule without prior
notice and comment, RFA analysis is
not required.

Costs of Compliance

The FAA estimates that this AD
affects 119 helicopters of U.S. registry.
Labor rates are estimated at $85 per
work-hour. Based on these numbers, the
FAA estimates the following costs to
comply with this AD.

Inspecting the rivets and local
structure takes about 0.5 work-hour for
an estimated cost of about $43 per
helicopter and up to $5,117 for the U.S.
fleet, per inspection cycle. Removing
the Teflon tape and inspecting the rivet

heads takes about 0.5 work-hour for an
estimated cost of about $43 per
helicopter and up to $5,117 for the U.S.
fleet, per inspection cycle. The
corrective action that may be needed as
a result of the inspection could vary
significantly from helicopter to
helicopter. The FAA has no data to
determine the costs to accomplish the
corrective action or the number of
helicopters that may require corrective
action.

Replacing a rivet takes about 0.5
work-hour and parts cost up to $20 for
an estimated cost of up to $63 per rivet.

Inspecting and if necessary, removing
paint from the gutter area takes about
0.5 work-hour for an estimated cost of
up to $43 per helicopter.

Reporting information takes about 1
work-hour for an estimated cost of $85
per helicopter, per instance.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to a penalty for failure to comply with
a collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public
reporting for this collection of
information is estimated to take
approximately 1 hour per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
All responses to this collection of
information are mandatory. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to:
Information Collection Clearance
Officer, Federal Aviation
Administration, 10101 Hillwood
Parkway, Fort Worth, TX 76177-1524.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
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aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive

2022-01-05, Amendment 39-21893 (86

FR 74353, December 30, 2021); and

m b. Adding the following new

airworthiness directive:

2023-23-01 Airbus Helicopters:
Amendment 39-22603; Docket No.
FAA-2023-2150; Project Identifier
MCAI-2023-00188-R.

(a) Effective Date

This airworthiness directive (AD) is

effective November 29, 2023.

(b) Affected ADs

This AD replaces AD 2022-01-05,
Amendment 39-21893 (86 FR 74353,
December 30, 2021) (AD 2022-01-05).

(c) Applicability

This AD applies to Airbus Helicopters
Model EC130T2 helicopters, certificated in
any category, as identified in European

Union Aviation Safety Agency (EASA) AD
2023-0028, dated February 1, 2023 (EASA
AD 2023-0028).

(d) Subject

Joint Aircraft System Component (JASC)
Code: 5300, Fuselage Structure.

(e) Unsafe Condition

This AD was prompted by a report of
degradation of the rear transmission shaft
bearing support and the determination that
all the attachment rivets of the transmission
shaft bearing support were sheared. Also, it
has been reported that some attachment
rivets of the transmission shaft bearing may
have been painted over, preventing detection
of this unsafe condition. The FAA is issuing
this AD to address sheared attachment rivets
of the transmission shaft bearing support.
This condition, if not addressed, could lead
to failure of the tail rotor drive shaft and
subsequent loss of yaw control of the
helicopter.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2023-0028.

(h) Exceptions to EASA AD 2023-0028

(1) Where EASA AD 2023-0028 defines
“the ASB” as ““AH Emergency Alert Service
Bulletin (ASB) EC130-05A039 Revision 3;”
for this AD, replace that definition with
“Airbus Helicopters Emergency Alert Service
Bulletin No. EC130-05A039, Revision 4,
dated March 15, 2023.”

(2) Where EASA AD 2023-0028 refers to
November 1, 2021 (the effective date of EASA
Emergency AD 2021-0235-E, dated October
28, 2021), this AD requires using December
9, 2021 (the effective date of AD 2021-24—-06,
Amendment 39-21827 (86 FR 66934,
November 24, 2021).

(3) Where EASA AD 2023-0028 refers to
December 21, 2021 (the effective date of
EASA AD 2021-0283-E, dated December 17,
2021), this AD requires using January 14,
2022 (the effective date of AD 2022-01-05).

(4) Where EASA AD 2023-0028 refers to its
effective date, this AD requires using the
effective date of this AD.

(5) Where EASA AD 2023-0028 requires
compliance in terms of flight hours, this AD
requires using hours time-in-service.

(6) Where the service information
referenced in EASA AD 2023-0028 specifies
that certain inspections can be done by a
mechanical technician, a pilot with correct
training and accreditation, or a pilot-owner,
this AD requires that those inspections be
accomplished by persons authorized under
14 CFR 43.3.

(7) Where paragraphs (4) and (5) of EASA
AD 2023-0028 specify contacting Airbus
Helicopters to obtain approved repair
instructions and accomplishing those
instructions within the compliance time(s)
specified therein, this AD requires, before
further flight, repair done in accordance with

a method approved by the Manager,
International Validation Branch, FAA; or
EASA; or Airbus Helicopters’ EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(8) Where paragraph (8) of EASA AD 2023—
0028 requires reporting inspection results to
Airbus Helicopters within 30 days after each
rivet replacement, this AD requires reporting
inspection results at the applicable time in
paragraph (h)(8)(i) or (ii) of this AD.

(i) If the inspection was done on or after
the effective date of this AD: Submit the
report within 10 days after each rivet
replacement.

(ii) If the inspection was done before the
effective date of this AD: Submit the report
within 10 days after the effective date of this
AD.

(9) Instead of the credit allowed in
paragraph (9) of EASA AD 2023-0028, you
may take credit for the following;
“Inspection(s) and corrective action(s)
required by paragraphs (1), (2), and (6) of
EASA AD 2023-0028 that have been
accomplished before the effective date of this
AD using Airbus Helicopters Emergency
Alert Service Bulletin No. EC130-05A039
original issue, dated October 27, 2021;
Revision 1, dated December 16, 2021;
Revision 2, dated February 9, 2022; or
Revision 3, dated January 30, 2023.”

(10) This AD does not adopt the “Remarks”
section of EASA AD 2023-0028.

(i) Special Flight Permits

Special flight permits may be permitted to
accomplish the actions required by
paragraphs (1) and (2) of EASA AD 2023-
0028 provided that there are no passengers
on board. Special flight permits are
prohibited for any other actions required by
this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Validation
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, send it to the attention of the person
identified in paragraph (k) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

For more information about this AD,
contact Dan McCully, Program Manager,
International Validation Branch, FAA, 1600
Stewart Ave., Suite 410, Westbury, NY
11590; telephone (404) 474—-5548; email
william.mccully@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of


mailto:9-AVS-AIR-730-AMOC@faa.gov
mailto:9-AVS-AIR-730-AMOC@faa.gov
mailto:william.mccully@faa.gov

Federal Register/Vol. 88,

No. 218/ Tuesday, November 14, 2023/Rules and Regulations

77895

the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2023-0028, dated February 1,
2023.

(ii) [Reserved]

(3) For EASA material, contact EASA,
Konrad-Adenauer-Ufer 3, 50668 Cologne,
Germany; telephone +49 221 8999 000; email
ADs@easa.europa.eu; internet
easa.europa.eu. You may find the EASA
material on the EASA website at
ad.easa.europa.eu.

(4) You may view this service information
at the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locationsoremailfr.inspection@nara.gov.

Issued on November 6, 2023.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-25185 Filed 11-9-23; 4:15 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 89
[Docket No. FAA-2022-0859]

Accepted Means of Compliance;
Remote Identification of Unmanned
Aircraft; Correction

AGENCY: Federal Aviation
Administration, DOT

ACTION: Acceptable means of
compliance; notice of availability;
correction.

SUMMARY: The FAA is correcting a
notice of availability (NOA) published
on August 11, 2022 (87 FR 49520). In
that NOA, the FAA provided an
acceptable means of compliance (MOC)
in accordance with a rule issued by the
FAA on January 21, 2021, that went into
effect on April 21, 2021. In that NOA,
the FAA accepted ASTM International
(ASTM) F3586—22, with additions
identified, as an acceptable means, but
not the only means of demonstrating
compliance with the requirements for
producing standard remote
identification unmanned aircraft and
remote identification broadcast
modules. The FAA is correcting the

means of compliance of ASTM F3586—
22 by correcting a typographical
reference error in Table 3 and clarifying
a testing requirement by revising a
heading and adding clarifying language,
as noted in the “Means of Compliance
Accepted In This Policy” section of this
document. This document includes
acceptance of previously accepted
MOCGs with the corrections described.
DATES: This corrective action is effective
November 14, 2023.

FOR FURTHER INFORMATION CONTACT:

FAA Contact: Avi Acharya, Avionics
Communications & Surveillance Unit,
AIR-626C, Technical Policy Branch,
Policy & Standards Division, Aircraft
Certification Service, Federal Aviation
Administration, AIR-600: 800
Independence Ave. SW, Washington,
DC 20591; telephone 1-844-FLY-MY—
UA; email: UASHelp@faa.gov.

ASTM Contact: Gabriel Cox, Chair,
ASTM Remote ID Workgroup, 7325 NE
Imbrie Drive #231, Hillsboro, OR 97124;
Telephone 1-503-941-0099; email:
gcox@coxdata.com.

SUPPLEMENTARY INFORMATION:

Background

Title 14 Code of Federal Regulations,
part 89 establishes remote identification
requirements for unmanned aircraft
operated in the airspace of the United
States. With a few exceptions,
unmanned aircraft produced for
operation in the airspace of the United
States are subject to the production
requirements of part 89. A person
producing a standard remote
identification unmanned aircraft or
remote identification broadcast module
for operation in the United States must
show that the unmanned aircraft or
broadcast module meets the
requirements of subpart D of part 89 by
following an FAA-accepted means of
compliance (MOC).

An FAA-accepted MOC describes one
means by which a person may comply
with the minimum performance
requirements for remote identification
in subpart D of part 89. To be accepted
by the FAA, an MOC must meet the
requirements of both subparts D and E
of part 89. The MOC must address the
minimum performance requirements, as
well as the testing and validation
necessary to demonstrate compliance

with the part 89 subpart D requirements.

The FAA indicates its acceptance of an
MOC by publishing a Notice of
Availability in the Federal Register
identifying the MOC as accepted and
informing the applicant of its
acceptance.?

114 CFR part 89, subpart D.

A holder of an FAA-accepted MOC
notified the FAA of a typographical
error in a table and a deficient testing
requirement in its FAA-accepted MOC,
as discussed in the “Means of
Compliance Accepted In This Policy”
section of this document. This
document includes acceptance of the
previously accepted MOC with the
requested corrections and describes the
effect on existing Declaration of
Compliance (DOC) holders based on the
previously accepted MOC and on new
and revised DOC submittals.

Means of Compliance Accepted in This
Policy

On August 10, 2022, the FAA
accepted ASTM “‘Standard Practice for
Remote ID Means of Compliance to
Federal Aviation Administration
Regulation 14 CFR part 89”7, ASTM
F3586-22, with certain additions, as an
MOC to the requirements of part 89
Subpart D in NOA Docket No. FAA—
2022-0859.

The FAA has determined that a
correction to the typographical error in
table 3 of the FAA-accepted ASTM
F3586—22 MOC standard, and a
clarification to a deficient testing
requirement in section 8.6 of the ASTM
standard are necessary.

The FAA-accepted MOC update
provided in this NOA is comprised of
the MOC in Docket No.FAA-2022-0859
(i.e., ASTM F3586-22, with the FAA-
specified additions) with the following
corrections:

1. F3586—22 Table 3, 89.320(h)(5),
page 11, line 5: The test method must
be MOC section 8.6, not section 8.9.3.

2. F3586-22 Section 8.6: revise
heading to—Broadcast Protocol,
Message Elements, Periodicity and
Latency Testing:

3. F3586-22 Section 8.6: Add the
following—In addition to the passing
criteria, using a time-accurate test setup,
the difference in time between the
broadcasted timestamp and received
packet time must be measured to be less
than or equal to 1 second.

Effect of This Notice on Current FAA-
Accepted Declarations of Compliance

Current valid FAA-accepted DOC for
a standard remote identification
unmanned aircraft or remote
identification broadcast module that
used the original FAA-accepted MOC
(including all provisions of ASTM
F3586—22 and the additions identified
in NOA Docket No.FAA-2022-0859)
with tracking number RID-ASTM—
F3586—-22-NOA-22—-01 remain FAA-
accepted, and holders of those DOC do
not need to resubmit a DOC for the MOC
in this document.
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Effect of This Action on New and
Revised Declaration of Compliance
Submittals

Effective upon issuance of this NOA,
the FAA will no longer accept new or
revised DOC submissions using the
original MOC identified in NOA Docket
No. FAA-2022-0859. Applicants must
submit new and revised DOC submittals
using the MOC in this document and
must use the tracking number identified
in “Tracking Number”” below.

Tracking Number

Producers submitting a new or revised
DOC to the FAA declaring the standard
remote identification unmanned aircraft
or remote identification broadcast
module meets the requirements of this
FAA-accepted MOC (including all
provisions of ASTM F3586-22, the
additions identified in NOA Docket
No.FAA-2022-0859, and the
corrections to ASTM F3586-22
identified in this document) must
include the following tracking number:
RID-ASTM-F3586—22-NOA-23-01.

Availability

ASTM F3586-22, “Standard Practice
for Remote ID Means of Compliance to
Federal Aviation Administration
Regulation 14 CFR part 89,” is available
online at https://www.astm.org/f3586-
22.html. ASTM International copyrights
these consensus standards and charges
the public a fee for service. Individual
downloads or reprints of a standard
(single or multiple copies, or special
compilations and other related technical
information) may be obtained through
www.astm.org. The FAA maintains a list
of accepted means of compliance on the
FAA website at www.https://
uasdoc.faa.gov/listMOC.

This NOA serves as acceptance by the
Federal Aviation Administration of the
ASTM Remote Identification Standard
F3586-22, with additions specified in
NOA Docket No.FAA-2022-0859 and
corrections to ASTM F3586-22
specified in this NOA, as a means of
compliance for meeting the
requirements of part 89, subpart D.

Issued in Kansas Gity, Missouri, on
October 13, 2023.

Patrick R. Mullen,

Manager, Technical Policy Branch, Policy and
Standards Division, Aircraft Certification
Service.

[FR Doc. 2023-23058 Filed 11-13-23; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Part 67

[Docket No. USCG-2023-0305]
RIN 1625-AC87

Multi-Year Certificate of

Documentation for Recreational Vessel
Owners

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is issuing a
final rule for recreational vessel owners
to select a recreational vessel
endorsement on a Certificate of
Documentation (COD) with a validity of
1, 2, 3, 4, or 5 years. Currently, our
regulations require that a COD will be
effective for a 5-year period. Congress
passed, and the President signed, the
self-executing National Defense
Authorization Act of 2022 (2022 Act),
which directs the Coast Guard to issue
recreational vessel CODs for 1, 2, 3, 4,
or 5 years. By updating the Code of
Federal Regulations (CFR) to reflect this
change, this final rule harmonizes the
requirements of the 2022 Act, aligns
CFR text with current Coast Guard
policy, and provides vessel owners’
statutorily directed option to select the
validity period of their COD that best
suits their individual needs.

DATES: This final rule is effective
December 14, 2023.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to
www.regulations.gov, type USCG-2023—
0305 in the search box, and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: For
information about this document, call or
email Mr. Ronald Teague, Department of
Homeland Security, U.S. Coast Guard,
National Vessel Documentation Center,
792 T J Jackson Drive, Falling Waters,
WYV 25419; telephone 304-271-25086,
email Ronald.S.Teague@uscg.mil.
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1. Abbreviations

2018 Act Frank LoBiondo Coast Guard
Authorization Act of 2018

2021 final rule Certificate of
Documentation—5 Year Renewal Fees final
rule

2022 Act National Defense Authorization
Act for Fiscal Year 2022

CFR Code of Federal Regulations

COD Certificate of Documentation

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

NVDC National Vessel Documentation
Center

OMB Office of Management and Budget

§ Section

SME Subject matter expert

U.S.C. United States Code

II. Basis and Purpose, and Regulatory
History

The legal basis for this final rule is
found in Section 3511 of the National
Defense Authorization Act for Fiscal
Year 2022 (Pub. L. 117-81, 135 Stat.
2238) (2022 Act), which the President
signed on December 27, 2021. The 2022
Act directed the Coast Guard to allow an
owner of a vessel with only a
recreational endorsement to choose a
Certificate of Documentation (COD)
validity period of 1, 2, 3, 4, or 5 years.

The Coast Guard finds that good cause
exists under the Administrative
Procedure Act, Title 5 of the United
States Code (U.S.C.), Section 553, to
issue a final rule and dispense with
notice and comment procedures. Prior
notice and opportunity to comment on
this rule are unnecessary under 5 U.S.C.
553(b)(B) because Section 3511 of the
2022 Act provides the Coast Guard no
discretion in adopting the specific
timeframes for issuance or renewal of
recreational vessel CODs. Section 3511
of the 2022 Act does not allow for
alternatives. It does not permit the Coast
Guard to decide upon a different
timeframe for renewal, choose to adopt
a different renewal period, or respond to
public comments by modifying the
substance of the rule. Therefore,
soliciting public comment on the correct
time period for COD renewal for a
recreational vessel, or on the decision to
update the regulations to comport with
the statutory mandate, is unnecessary. It
should be noted that the Coast Guard
has already implemented the
requirements of Section 3511 of the


https://www.astm.org/f3586-22.html
https://www.astm.org/f3586-22.html
https://www.uasdoc.faa.gov/listMOC
https://www.uasdoc.faa.gov/listMOC
mailto:Ronald.S.Teague@uscg.mil
http://www.regulations.gov
http://www.astm.org
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2022 Act and is presently issuing multi-
year CODs to recreational vessels of at
least 5 net tons. In addition, this good
cause applies to formatting changes, for
clarity, to the fee table in title 46 of the
Code of Federal Regulations (CFR)
section 67.550. These changes have no
substantive effect on the public.

III. Background

Before 2019, the Coast Guard issued
CODs for a validity period of 1 year
only. Section 512 of the Frank LoBiondo
Coast Guard Authorization Act of 2018
(2018 Act) (Pub. L. 115-282, 132 Stat.
4275), codified at 46 U.S.C. 12105,
specified that, in 2022, recreational
vessels would be issued CODs with a
validity period of 5 years. The 2018 Act
provided a phase-in period, January
2019 through December 2021, during
which recreational vessel owners could
select an effective period for CODs for
recreational vessels between 1 and 5
years.! In January 2021, the Coast Guard
published a final rule titled “Certificate
of Documentation—5 Year Renewal
Fees” (hereafter the 2021 final rule”)
implementing those changes (86 FR
5022).2

The purpose of this final rule is to
meet the Congressional mandate
contained in Section 3511 of the 2022
Act, wherein Congress determined that
the Coast Guard shall allow the issuance
of a recreational endorsement on CODs
with a validity period of 1, 2, 3, 4, or
5 years, instead of the previously
mandated period of 5 years.

IV. Discussion of the Rule

The 2022 Act authorizes the owner or
operator of a recreational vessel to
choose a period of effectiveness between
1 and 5 years for a certificate of
documentation for a recreational vessel
or the renewal thereof. This rule will
bring current Coast Guard regulations in
line with this self-executing provision of
the 2022 Act. As discussed in section
III., Background, the 2018 Act created a
multi-year COD phase-in period in
anticipation of moving to a 5-year-only
validity period for recreational vessel
CODs. This 5-year-only COD validity
period was anticipated to go into effect
on January 1, 2022. However, Congress
determined that preserving a multi-year
choice of the validity period was in the
best interest of recreational vessel
owners. As such, the 2022 Act was
signed by the President in December
2021, and the 5-year-only COD that was

1 https://www.congress.gov/115/plaws/publ282/
PLAW-115publ282.pdf (last visited 04/26/2023).

2 https://www.federalregister.gov/documents/
2021/01/19/2021-00526/certificate-of-
documentation-5-year-renewal-fees (last visited 04/
26/2023).

to go into effect on January 1, 2022, was
never implemented by the Coast Guard.
Instead, the Coast Guard carried out
Congress’ desire to continue to allow
recreational vessel owners and operators
the ability to choose a 1-, 2-, 3-, 4-, or
5-year COD.

The Coast Guard made the public
aware of this fact on the home page of
the website for the National Vessel
Documentation Center (NVDC), which
processes vessel COD applications and
renewals.? Additionally, the ability to
select from multiple validity periods for
recreational vessel CODs is still present
in NVDC instruction documentation,*
the initial application form CG-1258,5
and the renewal form CG-1280.5

Currently, 46 CFR 67.163(a) states that
recreational endorsements on a COD are
valid for 5 years. In line with the 2022
Act, the Coast Guard amends this
section to reflect that recreational
endorsements on CODs can be valid for
1, 2, 3, 4, or 5 years. Additionally, the
Coast Guard is editing paragraph (c) of
§67.163 to reflect that recreational
endorsements on CODs can be valid for
1, 2, 3, 4, or 5 years. This is necessary
for continuity, given the references to
this section. The Coast Guard is also
amending 46 CFR 67.163(b) to remove
the word “original”, as “original” is not
relevant when referring to the CG-1280
Vessel Renewal Notification
Application for Renewal.

Furthermore, the Coast Guard amends
§67.317 to reflect that recreational
endorsements can be renewed for 1, 2,
3, 4, or 5 years. This amendment is
necessary to ensure consistency with
regulatory text in this section.

Lastly, the Coast Guard revises Table
1 to §67.550. As recreational vessel
CODs will continue to have a multi-year
validity period, this change is necessary
to reflect both the 2022 Act and the
supporting regulatory text for this
section. We deleted occurrences of
“through December 31, 2021” as it
references a phase-in period that has
passed. Other formatting updates
include separating commercial and
recreational applications into two

3 https://www.dco.uscg.mil/Our-Organization/
Deputy-for-Operations-Policy-and-Capabilities-
DCO-D/National-Vessel-Documentation-Center/
(last visited 04/26/2023).

4 https://www.dco.uscg.mil/Portals/9/DCO %20
Documents/NVDC/COD % 20RENEWAL.pdf (last
visited 04/23/2023).

5 https://www.dco.uscg.mil/Portals/9/
DCO%20Documents/NVDC/CG-
1258.pdf?ver=MPJjdit5LaS5B0_IFJv_1A%3d%3d
(last visited 04/26/2023).

6 https://www.dco.uscg.mil/Portals/9/
DCO%20Documents/NVDC/CG-1280_Renewal_of
Certificate_Of Documentation.pdf?
ver=WPHaCWFat5gjwLZ4nFiplA%3d%3d (last
visited 04/23/2023).

categories, moving notes to the end of
the table, adding dollar signs in the
“Fee”” column, and deleting the
“Reference” column as it is not used to
calculate the fee amounts. The revised
table layout will make it easier to
distinguish application fees for
commercial vessels from those for
recreational vessels. It will also match
the table of fees available to the public
on NVDC’s website. These changes are
merely editorial in nature and will not
change fee amounts or make any other
substantive changes.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to the
rulemaking. Below we summarize our
analyses based on these statutes or
Executive orders.

A. Regulatory Planning and Review

Executive Orders 12866 (Regulatory
Planning and Review), as amended by
Executive Order 14094 (Modernizing
Regulatory Review) and 13563
(Improving Regulation and Regulatory
Review), direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

The Office of Management and Budget
(OMB) has not designated this rule a
significant regulatory action under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094.
Accordingly, OMB has not reviewed
this regulatory action. A regulatory
analysis follows.

Background

As discussed in section III.,
Background, the 2018 Act allowed for a
phase-in period of 1, 2, 3, 4, or 5 years
for CODs, but would have required
strictly 5-year CODs as of January 1,
2022. However, in December of 2021,
Congress passed the 2022 Act, which
instructed the Coast Guard to amend the
2021 final rule to reflect a continuation
of multi-year issuance for recreational
vessel CODs; this effectively removed
the strict 5-year COD requirement that
was established under the 2018 Act and
was codified under the 2021 final rule.


https://www.dco.uscg.mil/Portals/9/DCO%20Documents/NVDC/CG-1280_Renewal_of_Certificate_Of_Documentation.pdf?ver=WPHaCWFat5gjwLZ4nFiplA%3d%3d
https://www.dco.uscg.mil/Portals/9/DCO%20Documents/NVDC/CG-1280_Renewal_of_Certificate_Of_Documentation.pdf?ver=WPHaCWFat5gjwLZ4nFiplA%3d%3d
https://www.dco.uscg.mil/Portals/9/DCO%20Documents/NVDC/CG-1280_Renewal_of_Certificate_Of_Documentation.pdf?ver=WPHaCWFat5gjwLZ4nFiplA%3d%3d
https://www.dco.uscg.mil/Portals/9/DCO%20Documents/NVDC/CG-1280_Renewal_of_Certificate_Of_Documentation.pdf?ver=WPHaCWFat5gjwLZ4nFiplA%3d%3d
https://www.dco.uscg.mil/Our-Organization/Deputy-for-Operations-Policy-and-Capabilities-DCO-D/National-Vessel-Documentation-Center/
https://www.dco.uscg.mil/Our-Organization/Deputy-for-Operations-Policy-and-Capabilities-DCO-D/National-Vessel-Documentation-Center/
https://www.dco.uscg.mil/Our-Organization/Deputy-for-Operations-Policy-and-Capabilities-DCO-D/National-Vessel-Documentation-Center/
https://www.federalregister.gov/documents/2021/01/19/2021-00526/certificate-of-documentation-5-year-renewal-fees
https://www.federalregister.gov/documents/2021/01/19/2021-00526/certificate-of-documentation-5-year-renewal-fees
https://www.federalregister.gov/documents/2021/01/19/2021-00526/certificate-of-documentation-5-year-renewal-fees
https://www.dco.uscg.mil/Portals/9/DCO%20Documents/NVDC/CG-1258.pdf?ver=MPJjdit5LaS5B0_IFJv_1A%3d%3d
https://www.dco.uscg.mil/Portals/9/DCO%20Documents/NVDC/CG-1258.pdf?ver=MPJjdit5LaS5B0_IFJv_1A%3d%3d
https://www.dco.uscg.mil/Portals/9/DCO%20Documents/NVDC/CG-1258.pdf?ver=MPJjdit5LaS5B0_IFJv_1A%3d%3d
https://www.dco.uscg.mil/Portals/9/DCO%20Documents/NVDC/COD%20RENEWAL.pdf
https://www.dco.uscg.mil/Portals/9/DCO%20Documents/NVDC/COD%20RENEWAL.pdf
https://www.congress.gov/115/plaws/publ282/PLAW-115publ282.pdf
https://www.congress.gov/115/plaws/publ282/PLAW-115publ282.pdf
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The Coast Guard Authorization Act of
2018 and the 2021 Final Rule

endorsements the ability to request or
renew documentation on a multi-year
basis between 2019 and 2021. Beginning
in January of 2022, according to the
2021 final rule, COD holders with
recreational endorsements could have

only requested or renew documentation
for a period of 5 years. To provide
clarity and assist in the discussion of
the impacts of this final rule, a summary
of the economic impacts for the 2021
final rule follows:

As previously discussed, the 2018 Act
and the 2021 final rule would have
provided COD holders with recreational

TABLE 1—APPLICABILITY, IMPACT AND COSTS OR COST-SAVINGS OF THE 2021 FINAL RULE

Category Summary

Applicability To reflect regulatory changes brought by the 2018 Act (Pub. L. 115-282), which directed the
Coast Guard to change the validity period of CODs for recreational vessels to a 5-year op-
tion only, after a 3-year phase-in period, during which vessel owners could choose 1, 2, 3,
4, or 5 years.

162,647 vessels.

The restructuring of CODs from an annual renewal to a 5-year renewal period would have re-
duced industry’s annual time burden for submitting CODs applications. In addition, the Gov-
ernment would have benefited due to a reduction in the number of applications processed
annually.

Estimated annualized cost-savings of about $5.9 million to Industry at 7-percent discount rate.

Federal Government annualized cost-savings of about $8.4 million at 7-percent discount rate.

Total annualized cost-savings of about $14.3 million.

Affected Population ..
Benefits

Cost savings (in 2022 dollars, 7% discount
rate) *.

*Totals may not add due to rounding.

2022 Act this final rule continues the phase-in
period provision specified under the
2018 Act and the 2021 final rule, while
removing the 5-year-only COD
requirement from the CFR. As such, the
impacts provided below are the result of
the 2022 Act. We provide two tables
that capture the changes in the CFR and

economic impacts from the 2022 Act.
Table 2 below presents the baseline
matrix, which lists the changes between
this final rule and the current language
under the CFR, while table 5
summarizes the applicability, impact,
costs or cost-savings, and benefits
associated to the 2022 Act.

The primary purpose of this final rule
is to harmonize 46 CFR part 67 with
current statutory requirements under
the 2022 Act, as it pertains to
recreational vessel owners who seek
CODs on a multi-year basis. In effect,

TABLE 2—BASELINE MATRIX—CHANGES BETWEEN THIS MULTIYEAR FINAL RULE AND THE 2021 FINAL RULE

Subpart Description of change Type of change Economic impact

67.163(a) ...... Adds “1, 2, 3, 4, or” to the first paragraph (a) ........cccccoviiiiiiiiiiiiicics Editorial ..........ccccoeueuens No economic impact.

67.163(b) ...... Removes “an original” from the second paragraph (b) ..........cccccooiiiiiiiiiiiiiicics Editorial ..........ccccoeueuens No economic impact.

67.163(C) ...... Replaces “A certificate of documentation for a recreational vessel and the renewal of | Editorial/Economic ...... An estimated cost-savings to the
such a certificate shall be effective for a 5-year period. During the period beginning public of $8.3 million annually in
January 1, 2019, and ending December 31, 2021, the owner of a recreational vessel 2022 U.S. dollars, discounted at
may choose a period of effectiveness of 1, 2, 3, 4, or 5 years for such a certificate 7-percent.
of documentation for such vessel or the renewal thereof” with “A Certificate of Doc-
umentation for a recreational vessel and the renewal of such a certificate will be ef-
fective for 1, 2, 3, 4, or 5 years for such a Certificate of Documentation for such
vessel or the renewal thereof”.

67.317(a) ...... Replaces “must” with “can” from the first paragraph (a) ......c.cccccevereereneniene e Editorial ........cccoovrennn. No economic impact.

67.317(a) ...... Adds “for a period of " within the first paragraph (2) .......ccccooeeeeriiieiiniie e Editorial ........cccoovrennn. No economic impact.

67.317(a) ...... Removes “every” from the first paragraph (a) ........cccccoeeeieenne Editorial .. No economic impact.

67.317(a) ...... Adds “for a period of 1, 2, 3, 4, or” to the first paragraph (a) Editorial .. No economic impact.

67.550 ........... Table 1 to 67.550 replaced with revised version, editorial changes only to harmonize Editorial ........cccovenen. No economic impact.
with Fee Table from NVDC website.

for a recreational vessel COD will be
eliminated, as the CFR will accurately
reflect the law and NVDC policy. See
table 3 below for a summary of impacts
of this final rule.

Final Rule Costs Final Rule Benefits

The fundamental purpose of this final
rule is to codify the 2022 Act; therefore,
this final rule does not add any new
costs to the Government or the public,
nor does it impose any new burden to
either entity.

By amending current language in the
CFR to reflect the provisions and
requirements specified under the 2022
Act, the Coast Guard harmonizes 46
CFR part 67 with the 2022 Act.
Confusion regarding the validity period
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TABLE 3—APPLICABILITY, IMPACT AND COSTS OR COST-SAVINGS OF THE 2022 ACT

Description

Affected population

Costs

Cost-savings

Benefits

The Coast Guard chooses to
adopt this final rule and con-
tinue to allow COD docu-
mentation for 1, 2, 3, 4, or 5
years at vessel owners’ dis-
cretion.

38,927 recreational vessels
owners and operators of at
least 5 net tons who were
issued or renewed CODs for
5 years in 2022.

This final rule will not impose
any new costs to Govern-
ment or the public.

This final rule will yield an esti-
mated cost-savings to the
public of $8.3 million annu-
ally in 2022 U.S. dollars, dis-
counted at 7%, by removing
the 5-year only COD restric-

The harmonization in language
between the CFR and the
2022 Act eliminates confu-
sion among the public or any
potentially affected entity.

The CFR is amended to reflect
current statutory language
and practice.

tion.

Affected Population

To determine the affected population
for the 2022 Act and this final rule, it
is helpful to first understand the
distribution of multi-year CODs that
vessel owners have been selecting. As
noted in section III., Background, the
NVDC has continued to offer multi-year

COD expiration dates, which is in line
with the 2022 Act. We obtained data
from the NVDC, which processes vessel
COD applications and renewals. As seen
in table 4 below, this data consists of the
number of CODs issued each year from
2019 to 2022. Table 6 also displays the
validity period of CODs issued during
this timeframe, ranging from 1, 2, 3, 4,

or 5 years. For example, in 2019, the
Coast Guard issued 165,599 recreational
vessel CODs, of which the vast majority,
153,195, were 1-year CODs, 6,447 were
2-year CODs, 1,398 were 3-year CODs,
and so on. We can use this information
to track the pattern of consumer choices
regarding the multi-year COD options.

TABLE 4—CROSS-TABULATION OF RECREATIONAL VESSEL CODS ISSUED BY YEAR AND VALIDITY PERIOD

Year ggtgls 1 Year 2 Years 3 Years 4 Years 5 Years
issued validity validity validity validity validity

165,599 153,195 6,447 1,398 665 3,894

163,771 148,491 7,497 1,617 632 5,534

158,610 127,851 13,184 3,927 1,768 11,880

143,944 81,776 6,942 2,398 2,021 50,807

We note from table 4 that, as we
progress from 2019 to 2022, the number
of 2,- 3,- and 4-year CODs remains
relatively stable and only accounts for a
small percentage of total recreational
vessel CODs issued each year. We
assume that vessel owners selected
these duration terms for their CODs
because they determined that this was
their best and preferred choice.
However, this trend does not hold for 1-
year and 5-year CODs. We note that,
from 2019 to 2022, the trend shifts
significantly away from 1-year CODs
and increases significantly to 5-year
CODs. According to subject matter
experts (SMEs), the nearly 5-fold
increase in CODs issued with a validity
period of 5 years in 2022 can be
attributed to 46 CFR 67.163, Renewal of
endorsement, paragraph (a), which
states the COD validity period for
recreational vessels to be 5 years:
“Endorsements on Certificates of
Documentation are valid for 1 year,
except for Recreational Endorsements
on Certificates of Documentation, which
are valid for 5 years.”

The Coast Guard was mandated by the
2018 Act to implement a 5-year COD for
recreational vessel owners, followed by
a 3-year, multi-year COD phase-in
period. The 2022 Act mandated that the
Coast Guard continue to offer the multi-

year COD. Therefore, our estimated
affected population is calculated as the
difference in CODs issued to
recreational vessel owners and operators
in 2022 with a validity period of 5 years,
and the number of CODs issued in 2021
with the same validity period, which
totals 38,927 (50,807 — 11,880 = 38,927).
This is the estimate of recreational
vessel owners who could transition off
a 5-year validity period for recreational
vessel CODs once this final rule is
implemented.

2022 Act Costs

The 2022 Act does not add any new
cost to Government or the public. None
of the requirements of the 2022 Act
imposes any additional burdens. From a
renewal standpoint, recreational vessel
owners continue to have the choice to
renew on a multi-year basis at their
discretion, consistent with the 2018 Act.
The Coast Guard is not amending user
fees associated with CODs and is
continuing with the $26 fee per validity-
year for the COD as previously
established.

2022 Act Cost-Savings

Although the NVDC has continued to
process multi-year CODs, the NVDC has
been receiving complaints from vessel
owners that private companies have
been sending out 5-year-only marketing

notices, and that those companies could
process this documentation for an
additional fee. The NVDC has noted that
these individuals assumed that this was
their only choice, as 46 CFR part 67 has
not been updated to reflect current
NVDC practices. Customer have
complained to the NVDC that outside
companies were charging them an
additional fee to process the
documentation. The NVDC has noted
that the average additional fee that these
companies charged has been
approximately $212.7 These same
customer complaints to the NVDC stated
that they only used the outside
companies because they were under the
impression that they had no other
choice. We use this estimate, multiplied
by the affected population estimate
above, to estimate the annual cost
savings that recreational vessel owners
will incur as we expect these customers
to now process their documentation
directly with NVDC.

Although the NVDC does not keep
track of the number of COD renewals
requested by third-party companies on

7 Estimate is based in review of complaints
submitted by vessel owners to the Better Business
Bureau (BBB), https://www.bbb.org/us/ca/chino-
hills/profile/ship-register/us-vessel-documentation-
inc-1066-850028757/complaints, and information
provided by SME and the NVDC.


https://www.bbb.org/us/ca/chino-hills/profile/ship-register/us-vessel-documentation-inc-1066-850028757/complaints
https://www.bbb.org/us/ca/chino-hills/profile/ship-register/us-vessel-documentation-inc-1066-850028757/complaints
https://www.bbb.org/us/ca/chino-hills/profile/ship-register/us-vessel-documentation-inc-1066-850028757/complaints
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behalf of individual vessel owners,
based on extensive discussions with
SMEs, the Coast Guard believes that the
vast majority of the estimated affected
population who renewed CODs with a
5-year validity period in 2022 did so

primarily through the use of third-party
firms, who, in turn, directed customers
to the CFR.

As shown in table 5, the economic
impact of the 2022 Act is an estimated
annual cost-savings of approximately
$8.3 million annually in 2022 U.S.

dollars, discounted at 7-percent. This
estimate is derived from an estimated
affected population of 38,927
recreational vessels (of at least 5 net
tons) owners, multiplied by the $212
fee.

TABLE 5—10-YEARS UNDISCOUNTED AND DISCOUNTED COST-SAVINGS TO THE PUBLIC

Year

Annualized

Undiscounted o, D o, D
cost-savings 7% Discount 3% Discount

$8,252,524 $7,712,639 $8,012,159
8,252,524 7,208,074 7,778,795
8,252,524 6,736,518 7,552,229
8,252,524 6,295,811 7,332,261
8,252,524 5,883,936 7,118,700
8,252,524 5,499,005 6,911,359
8,252,524 5,139,257 6,710,057
8,252,524 4,803,044 6,514,619
8,252,524 4,488,826 6,324,872
8,252,524 4,195,165 6,140,653
82,525,240 57,962,275 70,395,704
........................ 8,252,524 8,252,524

*Totals may not sum due to rounding.

2022 Act Benefits

The 2022 Act preserves consumer
choice in selecting a COD-validity
timeframe, allowing vessel owners to
maximize their welfare based on their
own individualized choice matrix.
Finally, confusion regarding the validity
period for a recreational vessel COD will
be eliminated, as the CFR will
accurately reflect the law and NVDC

policy.
Alternatives

As stated in the Summary and
regulatory text, the 2022 Act is a
legislatively mandated and self-
executing law promulgated by Congress.
Hence, the Coast Guard does not have
any discretionary action upon its
enactment. The Coast Guard is
promulgating this final rule to ensure
that CFR regulations concur and comply
with the 2022 Act. Therefore, no
alternatives were considered for this
rulemaking.

B. Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, requires
federal agencies to consider the
potential impact on small entities when
they issue a rule after being required to
first publish a general notice of
proposed rulemaking. Under 5 U.S.C.
604(a), a regulatory flexibility analysis is
not required for this final rule under
provision in 5 U.S.C. 553(b)(B), because
Section 3511 of the 2022 Act provides
the Coast Guard no discretion in
adopting the specific timeframes for

renewal of recreational vessel CODs. We
are not required to publish a general
notice of a proposed rulemaking;
therefore, we did not conduct a
regulatory flexibility analysis for this
rule.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996, Public Law 104—
121, we offer to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If this
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this rule. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734-3247).

D. Collection of Information

This rule calls for no new or revised
collection of information under the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501-3520. The OMB Control
Number for the Coast Guard’s Vessel
Documentation collection is 1625-0027.
As this final rule codifies current COD
options for recreational vessel owners,
and we expect no change in the average
number of annual submissions, there is
no change to the OMB-approved
collection.

E. Federalism

A rule has implications for federalism
under Executive Order 13132
(Federalism) if it has a substantial direct
effect on States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under Executive
Order 13132 and have determined that
it is consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132. Our analysis follows.

It is well settled that States may not
regulate in categories reserved for
regulation by the Coast Guard. It is also
well settled that all of the categories
covered in 46 U.S.C. 3306, 3703, 7101,
and 8101 (design, construction,
alteration, repair, maintenance,
operation, equipping, personnel
qualification, and manning of vessels),
and any other category in which
Congress intended the Coast Guard to be



Federal Register/Vol. 88,

No. 218/ Tuesday, November 14, 2023/Rules and Regulations

77901

the sole source of a vessel’s obligations,
are within the field foreclosed from
regulation by the States. See United
States v. Locke, 529 U.S. 89 (2000)
(finding that the states are foreclosed
from regulating tank vessels); see also
Ray v. Atlantic Richfield Co., 435 U.S.
151, 157 (1978) (State regulation is
preempted where “‘the scheme of federal
regulation may be so pervasive as to
make reasonable the inference that
Congress left no room for the States to
supplement it [or where] the Act of
Congress may touch a field in which the
federal interest is so dominant that the
federal system will be assumed to
preclude enforcement of state laws on
the same subject” (citations omitted)).
This rule implements changes made by
Congress to the comprehensive federal
vessel documentation requirements of
46 U.S.C. Ch. 121, over which Congress
clearly has granted the Coast Guard, via
delegation from the Secretary, exclusive
authority. Therefore, because the States
may not regulate within these
categories, this rule is consistent with
the fundamental federalism principles
and preemption requirements described
in Executive Order 13132.

While it is well settled that States may
not regulate in categories in which
Congress intended the Coast Guard to be
the sole source of a vessel’s obligations,
the Coast Guard recognizes the key role
that State and local governments may
have in making regulatory
determinations.

F. Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995, 2 U.S.C. 1531-1538, requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Although this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

G. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630 (Governmental Actions and
Interference with Constitutionally
Protected Property Rights).

H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988 (Civil Justice Reform) to
minimize litigation, eliminate
ambiguity, and reduce burden.

I Protection of Children

We have analyzed this rule under
Executive Order 13045 (Protection of
Children from Environmental Health
Risks and Safety Risks). This rule is not
an economically significant rule and
will not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

J. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175 (Consultation and Coordination
with Indian Tribal Governments),
because it will not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211 (Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use). We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

L. Technical Standards and
Incorporation by Reference

The National Technology Transfer
and Advancement Act, codified as a
note to 15 U.S.C. 272, directs agencies
to use voluntary consensus standards in
their regulatory activities unless the
agency provides Congress, through
OMB, with an explanation of why using
these standards would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
specifications of materials, performance,
design, or operation; test methods;
sampling procedures; and related
management systems practices) that are
developed or adopted by voluntary
consensus standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01, Rev. 1,
associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying

with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f), and
have decided that this action is one of
a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. A Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.
This rule meets the criteria for
categorical exclusion L54 and L57 in
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1.
Categorical exclusion L54 pertains to
regulations that are editorial or
procedural. Categorical exclusion L57
pertains to regulations concerning
documentation of vessels. This rule
involves allowing recreational vessel
owners to select a recreational vessel
endorsement on a Gertificate of
Documentation (COD) with a validity of
1, 2, 3, 4, or 5 years. This rule is not part
of a larger action, and it will not result
in significant impacts to the human
environment. The purpose of this final
rule is to meet the Congressional
mandate contained in Section 3511 of
the National Defense Authorization Act
of 2022.

List of Subjects in 46 CFR Part 67

Reporting and recordkeeping
requirements, Vessels.

For the reasons discussed in the
preamble, the Coast Guard amends 46
CFR part 67 as follows:

PART 67—DOCUMENTATION OF
VESSELS

m 1. The authority citation for part 67 is
revised to read as follows:

AuthOI‘ity: 14 U.S.C. 664; 31 U.S.C. 9701;
42 U.S.C. 9118; 46 U.S.C. 2103, 2104, 2107,
12102, 12103, 12104, 12105, 12106, 12113,
12133, 12139; DHS Delegation 00170.1,
Revision No. 01.3.

m 2. Amend § 67.163 by:
m a. In paragraph (a) introductory text,
revising the first sentence.
m b. In paragraph (b), removing the text
“an original” and adding, in its place,
the text “a”; and
m c. Revising paragraph (c).

The revisions reads as follows:

§67.163 Renewal of endorsement.

(a) * * * Endorsements on
Certificates of Documentation are valid
for 1 year, except for Recreational
Endorsements on Certificates of
Documentation, which are valid for 1, 2,
3,4,or5years. * * *

* * * * *
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(c) Requirement for renewal of Documentation for such vessel or the “can be renewed for a period of 1, 2, 3,

recreational endorsements. A Certificate renewal thereof. 4, or”.

of Documentation for a recreational

vessel and the renewal of such a

certificate will be effective for 1, 2, 3,4, m 3.In §67.317, amend paragraph (a) by

or 5 years for such a Certificate of removing the text “must be renewed §67.550 Fee table.
every”’ and add, in its place, the text * * * * *

TABLE 1 TO § 67.550—FEES

Table 1 to read as follows:

§67.317 [Amended] m 4. Amend § 67.550 by revising Revise

Activity Fee
Commercial Applications:
COM Initial Certificate of Documentation (COD) (1 YEAI ONIY) ....oeuiiiiiiiiiiitiiee ettt ettt ettt st e b e st b e e seeae b e e e et e eneaene $133.00
COM Exchange of Certificate of Documentation (COD) (1 Year Only) . 84.00
COM Return of Vessel to Documentation (1 Year Only) 84.00
COM Replacement of Lost or Mutilated COD 50.00
COM Approval of Exchange of COD requifing MOMGQAgEe CONSENE ........cccciiiiiiiiriirieieie sttt sttt st se et ese bt s e e b e e s e s e st eseeeesbe e ese et e sneaene 24.00
COM Trade Endorsements: ™
COM Coastwise Endorsement 29.00
COM Coastwise Bowaters Endorsement 29.00
COM Fishery Endorsement ................. 12.00
COM Registry Endorsement .. None
COM Recreational Endorsement None
COM Evidence of Deletion from Documentation 15.00
COM Renewal of Certificate of Documentation (COD) (1-Year Only) 26.00
COM Late Renewal 25.00
Recreational Applications:
REC Initial Certificate of Documentation (COD) (1-Year) 3133.00
REC Exchange of Certificate of Documentation (COD) (1-Year) 384.00
REC Return of Vessel to Documentation (COD) (1-Year) ... 384.00
REC Replacement of Lost or Mutilated COD ..........c.cccvvenuennene 50.00
REC Approval of Exchange of COD requiring Mortgagee consent 24.00
REC Evidence of Deletion from Documentation 15.00
REC Renewal of Certificate of Documentation (1-Year) 26.00
2-Year Expiration 52.00
3-Year Expiration ... 78.00
4-Year Expiration ... 104.00
5-Year Expiration 130.00
REC Late Renewal 25.00
Waivers:
Original Build Evidence 15.00
Bill of Sale Eligible for Filing and Recording 15.00
Miscellaneous Applications:
Wrecked Vessel Determination 555.00
New Vessel Determination ............... 166.00
Rebuild Determination—Preliminary or Final 450.00
Filing and Recording:
Bill of Sale and Instruments in Nature of Bill of Sale 48.00
Mortgages and Related Instruments 44.00
Notice of Claim of Lien and Related Instruments 48.00
Certificate of Compliance:
Certificate of COMPlIANCE (48 CFR Pt B8) .......c.ccuiuiiiiiiiiieieeiett ettt ettt b et b e a et s e e bt et et e s e e e st s b et e bt e b e e e st et e seeseeee e b e s e e et e eneanne 55.00
Miscellaneous:
Abstract of Title (CG—1332) 25.00
Certificate of Ownership (CG-1330) ............. 125.00
Attachment for each vessel with same data . 10.00
Certified Copy of Recorded Instrument ...... 4.00
Certified Copy of Certificate of Documentation 4.00
Copy of instrument or document (®)

1When multiple trade endorsements are requested on the same application, only the single highest applicable fee will be charged, resulting in a maximum endorse-

ment fee of $29.00. This does not apply to recreational endorsements.
2Late renewal fee is in addition to the cost of the endorsement sought.
32-5 Year Expiration (Additional Fee Required—$26.00/year).
4 Per page.
5Fees will be calculated in accordance with 6 CFR part 5, subpart A.

Dated: November 6, 2023.
W.R. Arguin,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Prevention Policy.

[FR Doc. 2023-25024 Filed 11-13-23; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 220919-0193; RTID 0648—
XD473]

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries; Quota
Transfer and Adjustment (General
Category December Subquota)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; quota transfer
and adjustment.

SUMMARY: NMFS is adjusting the
Atlantic bluefin tuna (BFT) General
category December 2023 subquota by
transferring quota from the Reserve
category. This adjustment results in an
adjusted December time period
subquota of 48.7 mt and an adjusted
Reserve category quota of 1 mt. This
action accounts for the accrued
overharvest from previous 2023 General
category time period subquotas, and
will further opportunities for General
category fishermen to participate in the
December General category fishery,
based on consideration of the regulatory
determination criteria regarding
inseason adjustments. This action
would affect Atlantic Tunas General
category (commercial) permitted vessels
and Highly Migratory Species (HMS)
Charter/Headboat permitted vessels
with a commercial sale endorsement
when fishing commercially for BFT.

DATES: The quota transfer and
adjustment is effective December 1,
2023, through December 31, 2023.

FOR FURTHER INFORMATION CONTACT:

Erianna Hammond, erianna.hammond@
noaa.gov, 301-427—-8503; or Larry Redd,
Jr., larry.redd@noaa.gov, 301-427-8503.

SUPPLEMENTARY INFORMATION: Atlantic
HMS fisheries, including BFT fisheries,
are managed under the authority of the
Atlantic Tunas Convention Act (ATCA;
16 U.S.C. 971 et seq.) and the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.). The 2006 Consolidated Atlantic
HMS Fishery Management Plan (FMP)
and its amendments are implemented
by regulations at 50 CFR part 635.
Section 635.27 divides the U.S. BFT
quota recommended by the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)

and as implemented by the United
States among the various domestic
fishing categories, per the allocations
established in the 2006 Consolidated
HMS FMP and its amendments. NMFS
is required under the Magnuson-Stevens
Act to provide U.S. fishing vessels with
a reasonable opportunity to harvest
quotas under relevant international
fishery agreements such as the ICCAT
Convention, which is implemented
domestically pursuant to ATCA.

As described in §635.27(a), the
current baseline U.S. BFT quota is
1,316.14 metric tons (mt) (not including
the 25 mt ICCAT allocated to the United
States to account for bycatch of BFT in
pelagic longline fisheries in the
Northeast Distant Gear Restricted Area).
The baseline quotas for the General and
Reserve categories are 710.7 mt and 38.2
mt, respectively. The General category
baseline quota is suballocated to
different time periods. Relevant to this
action, the baseline subquota for the
December time period is 37 mt. Effective
January 1, 2023, NMFS transferred 20.5
mt of BFT quota from the December
2023 time period to the January through
March 2023 time period resulting in an
adjusted subquota of 16.5 mt (37
mt—20.5 mt = 16.5 mt) for the
December 2023 time period (88 FR 786,
January 5, 2023).

To date, NMFS has published several
actions that adjusted the Reserve
category quota (88 FR 48136, July 26,
2023; 88 FR 64385, September 19, 2023;
88 FR 64831, September 20, 2023; 88 FR
67654, October 2, 2023). As a result of
these previous actions, the current
adjusted Reserve category quota prior to
this action is 87.2 mt.

Based on preliminary landings data
received to date, NMFS has determined
that the General category landed 795 mt.
This amount exceeded the cumulative
adjusted quota available through
November 30 (741 mt) by 54 mt (795
mt—741 mt = 54 mt).

Quota Transfer and Adjustment

Under §635.27(a)(1)(ii) NMFS has the
authority to adjust each period’s
apportionment based on overharvest or
underharvest in the prior period, after
considering determination criteria
provided under § 635.27(a)(7).
Additionally, under § 635.27(a)(8),
NMFS has the authority to transfer
quota among fishing categories or
subcategories after considering the
determination criteria provided under
§635.27(a)(7). This section focuses on
the calculations involved in transferring
quota from the Reserve category to the
General category and adjusting the
quota available for the General category

December subquota time period; the
consideration of the determination
criteria can be found below after this
section.

As stated above, the adjusted Reserve
category quota is 87.2 mt. The quota in
the Reserve category is held in reserve
for inseason or annual adjustments and
research. Under § 635.24(a)(8), NMFS
may allocate any portion of the Reserve
category quota for inseason or annual
adjustments to any fishing category
quota.

Transferring 86.2 mt from the Reserve
category to the General category would
account for the 54 mt accrued
overharvest from the January through
November time periods, results in a
total adjusted December time period
subquota of 48.7 mt (16.5 mt + 32.2 mt
= 48.7 mt), and leaves 1 mt in the
Reserve category to account for any BFT
mortalities associated with research.
The General category quota is available
for use by Atlantic Tunas General
category (commercial) permitted vessels
and HMS Charter/Headboat permitted
vessels with a commercial sale
endorsement when fishing
commercially for BFT.

In summary, these modifications
result in a total adjusted General
category December time period
subquota of 48.7 mt and a Reserve
category quota of 1 mt. This action
accounts for the accrued overharvest
from previous 2023 General category
time period subquotas, and will further
opportunities for General category
fishermen to participate in the
December General category fishery,
based on consideration of the regulatory
determination criteria regarding
inseason adjustments (see below). These
quotas will be in effect when the fishery
automatically opens on December 1,
2023.

Consideration of the Relevant
Determination Criteria

NMEFS has considered all of the
relevant determination criteria and their
applicability to this inseason action.
These considerations include, but are
not limited to, the following:

Regarding the usefulness of
information obtained from catches in
the particular category for biological
sampling and monitoring of the status of
the stock (§ 635.27(a)(7)(i)), biological
samples collected from BFT landed by
General category fishermen and
provided by tuna dealers provide NMFS
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with valuable parts and data for ongoing
scientific studies of BFT age and
growth, migration, and reproductive
status. Additional opportunity to land
BFT in the General category would
support the continued collection of a
broad range of data for these studies and
for stock monitoring purposes.

NMFS also considered the catches of
the General category quota to date
(including during the summer/fall and
winter fisheries in the last several years)
and the likelihood of closure of that
segment of the fishery if no adjustment
is made (§635.27(a)(7)(ii) and (ix)). As
stated above, preliminary landings data
to date, indicate that the General
category landed 795 mt. This amount
exceeded the cumulative adjusted quota
available through November 30 by 54
mt. While the General category is
currently closed and December time
period has not yet opened or been
exceeded, without a quota transfer and
adjustment at this time, based on recent
catch rates in comparison to the current
available quota (16.5 mt), NMFS would
likely need to close the General category
fishery shortly after the December time
period opens. Once the fishery is closed,
participants would have to stop BFT
fishing activities while commercial-
sized BFT remain available in the areas
where General category permitted
vessels operate. A quota transfer and
adjustment at this time provides limited
additional opportunities to harvest the
U.S. BFT quota while avoiding
exceeding it.

Regarding the projected ability of the
vessels fishing under the General
category quota to harvest the additional
amount of BFT quota before the end of
the fishing year (§ 635.27(a)(7)(iii)),
NMEFS considered General category
landings over the last several years and
landings to date this year. Landings are
highly variable and depend on access to
commercial-sized BFT and fishing
conditions, among other factors, such as
the restrictions that some dealers placed
on their purchases of BFT from General
category participants this year. Thus,
this quota transfer and adjustment
would allow fishermen to take
advantage of the availability of BFT on
the fishing grounds and provide a
reasonable opportunity to harvest
available U.S. BFT quota.

NMFS also considered the estimated
amounts by which quotas for other gear
categories of the BFT fishery might be
exceeded (§635.27(a)(7)(iv)) and the
ability to account for all 2023 landings
and dead discards. In most of the
several years, total U.S. BFT landings
have been below the available U.S.
quota such that the United States has
carried forward the maximum amount

of underharvest allowed by ICCAT from
one year to the next. NMFS recently
took such an action to carryover the
allowable 106.5 mt of underharvest from
2022 to 2023 (88 FR 64831, September
20, 2023). NMFS anticipates having
sufficient quota to account for landings
and dead discards within the adjusted
U.S. quota, consistent with ICCAT
recommendations.

NMFS also considered the effects of
the adjustment on the BFT stock and the
effects of the adjustment on
accomplishing the objectives of the FMP
(§635.27(a)(7)(v) and (vi)). This quota
transfer and adjustment would be with
established quotas and subquotas,
which are implemented consistent with
ICCAT Recommendation 22—10, ATCA,
and the objectives of the 2006
Consolidated HMS FMP and
amendments. In establishing these
quotas and subquotas and associated
management measures, ICCAT and
NMFS considered the best scientific
information available, objectives for
stock management and status, and
effects on the stock. This quota transfer
and adjustment is in line with the
established management measures and
stock status determinations. Another
principal consideration is the objective
of providing opportunities to harvest the
available General category quota
without exceeding the annual quota,
based on the objectives of the 2006
Consolidated HMS FMP and its
amendments, including to achieve
optimum yield on a continuing basis
and to allow all permit categories a
reasonable opportunity to harvest
available BFT quota allocations (related
to §635.27(a)(7)(x)). Specific to the
General category, this includes
providing opportunities equitably across
all time periods.

Monitoring and Reporting

NMFS will continue to monitor the
BFT fishery closely. Dealers are required
to submit landing reports within 24
hours of a dealer receiving BFT. Late
reporting by dealers compromises
NMFS’ ability to timely implement
actions such as quota and retention
limit adjustments, as well as closures,
and may result in enforcement actions.
Additionally, and separate from the
dealer reporting requirement, General
and HMS Charter/Headboat category
vessel owners are required to report
their own catch of all BFT retained or
discarded dead within 24 hours of the
landing(s) or end of each trip, by
accessing https://www.hmspermits.
noaa.gov or by using the HMS Catch
Reporting app, or calling (888) 872—
8862 (Monday through Friday from 8
a.m. until 4:30 p.m.).

Depending on the level of fishing
effort and catch rates of BFT, NMFS
may determine that additional
adjustments are necessary to ensure
available quota is not exceeded or to
enhance scientific data collection from,
and fishing opportunities in, all
geographic areas. If needed, subsequent
adjustments will be published in the
Federal Register. In addition, fishermen
may call the Atlantic Tunas Information
Line at (978) 281-9260, or access
https://hmspermits.noaa.gov, for
updates on quota monitoring and
inseason adjustments.

Classification

NMEF'S issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act and regulations at 50 CFR part 635
and is exempt from review under
Executive Order 12866.

The Assistant Administrator for
NMFS (AA) finds that pursuant to 5
U.S.C. 533(b)(B), there is good cause to
waive prior notice and opportunity to
provide comment on this action, as
notice and comment would be
impracticable and contrary to this action
for the following reasons. Specifically,
the regulations implementing the 2006
Consolidated HMS FMP and
amendments provide for inseason
retention limit adjustments to respond
to the unpredictable nature of BFT
availability on the fishing grounds, the
migratory nature of this species, and the
regional variations in the BFT fishery.
Providing prior notice and opportunity
for public comment on this quota
transfer and adjustment of the General
category is impracticable and contrary
to the public interest as the General
category fishery will open on December
1 for the December time period. Based
on General category catch rates, a delay
in this action would likely result in BFT
landings exceeding the adjusted
December 2023 General category quota
shortly after the opening on December 1.
Subquota exceedance may result in the
need to reduce quota for the General
category later in the year and thus could
affect later fishing opportunities. NMFS
could not have proposed this action
earlier, as it needed to consider and
respond to updated landings data, in
deciding to add the underharvest from
the October through November time
period and transfer a portion of the
Reserve category quota to the General
category, specifically the December time
period subquota. This action does not
raise conservation and management
concerns. Transferring quota from the
Reserve category to the General category
does not affect the overall U.S. BFT
quota, and available data show the
adjustment would have a minimal risk
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of exceeding the ICCAT-allocated quota. For all of the above reasons, the AA Dated: November 7, 2023.

NMFS notes that the public had an finds that pursuant to 5 U.S.C. 553(d), Kelly Denit,

opportunity to comment on the there is good cause to waive the 30-day  Director, Office of Sustainable Fisheries,
underlying rulemakings that established delay in effective date. National Marine Fisheries Service.

the U.S. BFT quota and the inseason Authority: 16 U.S.C. 971 et seq. and 1801 [FR Doc. 2023-24923 Filed 11-13-23; 8:45 am]

adjustment criteria. et seq. BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 303 and 308

RIN 3064—-AF92
Fair Hiring in Banking Act

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) proposes
to revise its regulations to conform with
the Fair Hiring in Banking Act
(FHBA)—which was enacted on and
immediately effective as of December
23, 2022. Among other provisions, the
FHBA excluded or exempted categories
of otherwise-covered offenses from the
scope of statutory prohibitions on
participation in banking. These
categories pertain to certain older
offenses, offenses committed by
individuals 21 or younger, and ‘“‘certain
lesser offenses.” The FHBA also
clarified several definitions in section
19 and provided application-processing
procedures. The FDIC considers most of
the proposed revisions to its regulations
to be required by the FHBA. Other
proposed revisions reflect the FDIC’s
interpretation of statutory prohibitions
in light of the FHBA.

DATES: Comments must be received on
or before January 16, 2024.

ADDRESSES: You may submit comments,
identified by RIN 3064—AF92, by any of
the following methods:

e FDIC Website: https://
www.fdic.gov/resources/regulations/
federal-register-publications/. Follow
instructions for submitting comments
on the agency website.

e Email: comments@fdic.gov. Include
RIN 3064—AF92 on the subject line of
the message.

e Mail: James P. Sheesley, Assistant
Executive Secretary, Attention:
Comments RIN 3064—-AF92, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

e Hand Delivery to FDIC: Comments
may be hand-delivered to the guard
station at the rear of the 550 17th Street
NW building (located on F Street NW)
on business days between 7 a.m. and 5
p.m.

Please include your name, affiliation,
address, email address, and telephone
number(s) in your comment. All
statements received, including
attachments and other supporting
materials, are part of the public record
and are subject to public disclosure.

e Public Inspection: Comments
received, including any personal
information provided, may be posted
without change to https://www.fdic.gov/
resources/regulations/federal-register-
publications/. Commenters should
submit only information that the
commenter wishes to make available
publicly. The FDIC may review, redact,
or refrain from posting all or any portion
of any comment that it may deem to be
inappropriate for publication, such as
irrelevant or obscene material. The FDIC
may post only a single representative
example of identical or substantially
identical comments, and in such cases
will generally identify the number of
identical or substantially identical
comments represented by the posted
example. All comments that have been
redacted, as well as those that have not
been posted, that contain comments on
the merits of this document will be
retained in the public comment file and
will be considered as required under all
applicable laws. All comments may be
accessible under the Freedom of
Information Act.

FOR FURTHER INFORMATION CONTACT:
Timothy Schuett, Senior Review
Examiner, 763-614-9473, tschuett@
fdic.gov; Brian Zeller, Review Examiner,
571-345-8170, bzeller@fdic.gov,
Division of Risk Management
Supervision; or Graham Rehrig,
Counsel, 703-314-3401, grehrig@
fdic.gov, Legal Division.

SUPPLEMENTARY INFORMATION:

I. Background

Section 19 of the Federal Deposit
Insurance Act (section 19) 1 prohibits,
without the prior written consent of the
FDIC (the FDIC refers to applications for
such consent as “consent
applications”), the participation in
banking by any person who has been

112 U.S.C. 1829.

convicted of a crime involving
dishonesty or breach of trust or money
laundering or who has agreed to enter
into a pretrial diversion or similar
program in connection with the
prosecution for such an offense
(collectively, covered offenses). Further,
this law forbids an insured depository
institution (IDI) from permitting such a
person to engage in any conduct or to
continue any relationship prohibited by
section 19. Section 19 also imposes a
separate ten-year ban for a person
convicted of certain crimes enumerated
in Title 18 of the United States Code,
which can be removed only upon a
motion by the FDIC and approval by the
sentencing court.

From 1998 until 2020, the FDIC had
a Statement of Policy that was issued
related to section 19, occasionally
revised, and published in the Federal
Register.2 The purpose of the Statement
of Policy, as amended through the years,
was ‘“‘to provide the public with
guidance relating to section 19 and the
FDIC’s application thereof.” 3 In 2020,
following notice and comment, the FDIC
revised and codified the Statement of
Policy into the FDIC’s Filing Procedures
under 12 CFR part 303, subpart L, and
Rules of Practice and Procedure under
part 308, subpart M (2020 Final Rule).4

On December 23, 2022, the President
signed into law the Fair Hiring in
Banking Act FHBA,® which significantly
revised section 19 and was effective
immediately. The FHBA created several
categories of exceptions or exemptions
to the prohibition on participating in
banking, including the following:

e Certain older offenses: (1) if it has
been 7 years or more since the offense
occurred; (2) if the individual was
incarcerated with respect to the offense
and it has been 5 years or more since the
individual was released from
incarceration; or (3) for individuals who
committed an offense when they were
21 years of age or younger, if it has been

2 See 63 FR 66177 (Dec. 1, 1998); 72 FR 73823
(Dec. 8, 2007) with correction issued at 73 FR 5270
(Oct. 13, 2008); 76 FR 28031 (May 13, 2011); 77 FR
74847 (Dec. 18, 2012); 83 FR 38143 (Aug. 3,2018).

3 See 84 FR 68353.

4 See 85 FR 51312 (Aug. 20, 2020).

5The FHBA appears at section 5705 of the James
M. Inhofe National Defense Authorization Act for
Fiscal Year 2023, Public Law 117-263, 136 Stat.
2395, 3411.
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more than 30 months since the
sentencing occurred.®

e Offenses for which an order of
expungement, sealing, or dismissal has
been issued in regard to the conviction
in connection with such offense and it
is intended by the language in the order
itself, or in the legislative provisions
under which the order was issued, that
the conviction shall be destroyed or
sealed from the individual’s State,
Tribal, or Federal record even if
exceptions allow the record to be
considered for certain character and
fitness evaluation purposes.

e “Designated lesser offenses,”
including the use of fake identification,
shoplifting, trespass, fare evasion,
driving with an expired license or tag
(and such other low-risk offenses as the
FDIC may designate), if 1 year or more
has passed since the applicable
conviction or program entry.

e Misdemeanor criminal offenses
involving dishonesty, if the offense was
committed more than one year before
the date on which an individual files a
consent application,” excluding any
period of incarceration.

e A criminal offense involving
dishonesty that also “involv/es] the
possession of controlled substances.”

The FHBA clarifies several terms in
section 19, including ‘“‘criminal offense
involving dishonesty’” and ““pretrial
diversion or similar program.” It also
provides conditions regarding de
minimis offenses, to the extent the FDIC
provides de minimis exemptions by
rule.

The FHBA codifies procedures for
consent applications filed with the
FDIC. It requires the FDIC to make all
forms and instructions related to
consent applications available to the
public, including on the FDIC’s website.
It requires the FDIC to primarily rely on
the criminal history record of the
Federal Bureau of Investigation when
evaluating consent applications and to
provide such records to the applicant to
review for accuracy. Further, it requires
the FDIC to assess evidence of an
individual’s rehabilitation including:
the applicant’s age at the time of the
conviction or program entry; the time
that has elapsed since conviction or
program entry; and the relationship of
an individual’s offense to the
responsibilities of the applicable

6 These exceptions do not apply to the offenses
described under 12 U.S.C. 1829(a)(2).

7 Under the FHBA, a “consent application”
“means an application filed with [the FDIC] by an
individual (or by an insured depository institution
or depository institution holding company on
behalf of an individual) seeking the written consent
of the [FDIC] under [12 U.S.C. 1829(a)(1)].” 12
U.S.C. 1829(g)(1).

position. Other information, including
an individual’s employment history,
letters of recommendation, certificates
documenting participation in substance
abuse programs, successful participation
in job preparation and educational
programs, other relevant evidence, and
any additional information the FDIC
determines necessary for safety and
soundness shall also be considered.

II. Discussion of Proposed Amendments

The proposed amendments to the
FDIC’s section 19 regulations are
primarily intended to align the
regulations with the FHBA’s provisions.
The proposed amendments address,
among other topics, the types of offenses
covered by section 19, the effect of the
completion of sentencing or pretrial-
diversion program requirements in the
context of section 19, and the FDIC’s
procedures for reviewing applications
filed under section 19. Furthermore, in
developing these proposed
amendments, the FDIC has consulted
and coordinated with the National
Credit Union Administration, the Board
of Governors of the Federal Reserve
System (FRB), and the Office of the
Comptroller of the Currency “to
promote consistent implementation [of
the FHBA] where appropriate.” 8

Significant proposed revisions °
include the following:

A. Revised Provisions of 12 CFR Part
303, Subpart L

1. Section 303.220 What is section 19
of the Federal Deposit Insurance Act?

The FDIC proposes revising paragraph
(b) of this section to clarify that IDIs
must make a reasonable, documented
inquiry to verify an applicant’s history
to ensure that a person who has a
covered offense on the person’s record
is not hired or permitted to participate
in its affairs without the written consent
of the FDIC.

2. Section 303.221 Who is covered by
section 197

The FDIC proposes to revise
paragraph (d) of this section to more
closely align its restrictions with the
analogous FRB regulations under 12
CFR 225.41 and 238.31 and the FDIC’s
regulations under 12 CFR part 303,
subpart E, concerning Change in Bank
Control applications. A person will be
deemed to exercise “control” if that

8 See 12 U.S.C. 1829(f)(9) (“In carrying out this
section, the [FDIC] shall consult and coordinate
with the National Credit Union Administration as
needed to promote consistent implementation
where appropriate”).

9The proposed rule would also make a number
of non-substantive, technical edits to the section 19
regulations that are not discussed in this section.

person: (1) has the ability to direct the
management or policies of an IDI; (2)
has the power to vote 25 percent or
more of the voting shares of an IDI; or
(3) has the power to vote 10 percent of
the voting shares of an IDI if: (a) no
other person owns, controls, or has the
power to vote more shares; or (b) the
institution has registered securities
under section 12 of the Securities
Exchange Act of 1934.10 Under the same
standards, a person will be deemed to
“own” an IDI if that person owns: (1) 25
percent or more of the institution’s
voting stock; or (2) 10 percent of the
voting shares if: (a) no other person
owns more; or (b) the institution has
registered securities under section 12 of
the Securities Exchange Act of 1934.
Paragraph (d) retains language
concerning individuals acting in concert
with others so as to have such
ownership or control.

3. Section 303.222 Which offenses
qualify as “Covered Offenses” under
section 197

The proposed revisions to paragraph
(a) of this section would reflect the new
statutory definition of “criminal offense
involving dishonesty.” 11 The FHBA
excludes from the scope of such
offenses “an offense involving the
possession of controlled substances.” 12
The FDIC interprets this phrase
concerning controlled substances to
exclude, at a minimum, criminal
offenses involving the simple
possession of controlled substances and
possession with intent to distribute a
controlled substance. This exclusion
may also apply to other drug-related
offenses depending on the statutory
elements of the offenses or from court
determinations that the statutory
provisions of the offenses do not involve
dishonesty, breach of trust, or money
laundering. Potential applicants may
contact their appropriate FDIC Regional
Office if they have questions about
whether their offenses are covered
under section 19.

This revised regulatory language
would mark a shift from the FDIC’s
current section 19 regulations, which
require an application for all
convictions and pretrial diversions
concerning the illegal manufacture, sale,
distribution of, or trafficking in
controlled substances. The FDIC
believes that this proposed revision
would be consistent with the text and
purposes of the FHBA, would align the
FDIC’s interpretation of section 19 as to
offenses involving controlled substances

1015 U.S.C. 78l
11 See 12 U.S.C. 1829(g)(2).
1212 U.S.C. 1829(g)(2)(C)(ii).
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more closely with other Federal banking
regulators, and continue to recognize
that a drug-related offense could
potentially involve dishonesty, breach
of trust, or money laundering. The FDIC
also notes that this proposed revision to
its section 19 regulations would not
affect the FDIC’s ability to consider
drug-related offenses, as they pertain to
the suitability of an individual, under
other statutory provisions, including the
Change in Bank Control Act and section
32 of the FDI Act.

The FHBA also states that the term
“criminal offense involving dishonesty”
does not include ““a misdemeanor
criminal offense committed more than
one year before the date on which an
individual files a consent application,
excluding any period of
incarceration.” 13 The FDIC interprets
the term “offense committed” to mean
the “last date of the underlying
misconduct,” based on the plain text of
the statute. In instances with multiple
offenses, “offense committed”” means
the last date of any of the underlying
offenses.

Revised paragraph (c) would include
new language reflecting the statute’s
exception of certain older offenses from
the scope of section 19.14 Among other
exceptions, the FHBA states that section
19’s restrictions will not apply to an
offense if “it has been 7 years or more
since the offense occurred.” > The FDIC
considers the phrases “offense
committed”—noted above—and
“offense occurred” to be substantially
similar. Accordingly, the FDIC
interprets the term ‘“‘offense occurred”
to mean the “last date of the underlying
misconduct.” In instances with multiple
offenses, “offense occurred” means the
last date of any of the underlying
offenses. Revised paragraph (c) contains
another FHBA exception: section 19’s
restrictions would not apply to an
offense if “the individual was
incarcerated with respect to the offense
and it has been 5 years or more since the
individual was released from
incarceration.” 16 While the language of
the statute is clear, the FDIC notes that
there could be situations in which an
individual who was incarcerated with
respect to an offense would be
permitted to work at a bank before a
similarly situated individual who was
not incarcerated in connection with an
offense. Revised paragraph (c) also
tracks the FHBA’s language concerning
offenses committed by individuals 21
years of age or younger. The FHBA

1312 U.S.C. 1829(g)(2)(C)(i).

14 See 12 U.S.C. 1829(c)(1).

15 See 12 U.S.C. 1829(c)(1)(A)().
16 See 12 U.S.C. 1829(c)(1)(A)(ii).

states that, for individuals who
committed an offense when the
individual was 21 years of age or
younger, section 19 shall not apply to
the offense if it has been more than 30
months since the sentencing occurred.?
The FDIC interprets “sentencing
occurred” to mean the date on which a
court imposed the sentence, not the date
on which all conditions of sentencing
were completed. Moreover, revised
paragraph (c) notes that its exclusions—
which are derived from the FHBA—do
not apply to the enumerated offenses
described under 12 U.S.C. 1829(a)(2).18

Revised paragraph (d) excludes
“designated lesser offenses” (for
example, using fake identification), as
specified in 12 U.S.C. 1829(c)(3)(D), if
one year or more has passed since the
applicable conviction or program entry.

Revised paragraph (e) adds language
to codify the FDIC’s long-held position
that individuals who are convicted of or
enter into a pretrial diversion program
for a criminal offense involving
dishonesty, breach of trust, or money
laundering in foreign jurisdictions are
subject to section 19, unless the offense
is otherwise excluded by 12 CFR part
303, subpart L. For example, if an IDI
has operations outside the United
States, the IDI could conduct a
reasonable, documented inquiry to
verify an applicant’s history, in
accordance with 12 CFR 303.220, by
inquiring about potential covered
offenses that may have occurred in that
foreign country (or countries) in which
the IDI conducts operations, as well as
in the United States. As another
example of such an inquiry, if an IDI
plans to hire someone in the United
States who is from a foreign country, the
IDI could inquire about potential
covered offenses that may have occurred
in the United States and in that foreign
country.

4. Section 303.223 What constitutes a
conviction under section 19?

Paragraph (c) of this section has been
revised to reflect statutory language
related to the treatment of orders of
expungement, sealing, or dismissal of
criminal records.?® The FHBA provides
a two-pronged test to determine whether
a covered offense should be considered
expunged, dismissed, or sealed and
therefore excluded from the scope of
section 19. First, there must be an
“order of expungement, sealing, or
dismissal that has been issued in regard
to the conviction in connection with
such offense’’; second, it must be

1712 U.S.C. 1829(c)(1)(B)
18 See 12 U.S.C. 1829(c)(
(

)(1)(C)
19 See 12 U.S.C. 1829(c)

().
2).

“intended by the language in the order
itself, or in the legislative provisions
under which the order was issued, that
the conviction shall be destroyed or
sealed from the individual’s State,
Tribal, or Federal record, even if
exceptions allow the record to be
considered for certain character and
fitness evaluation purposes.” 20 The
statute does not address expungements,
sealings, or dismissals by operation of
law, and the FDIC has sought to
harmonize its current regulations
concerning expunged and sealed
records with the statutory language to
provide a more comprehensive
framework as to such records. The FDIC
has also added language to the second
(intent) prong of the expungement
framework to encompass the language
in the expungement order itself, the
legislative provisions under which the
order was issued, and other legislative
provisions. This proposed revision also
seeks to harmonize the FDIC’s current
regulations concerning expungements
with the FHBA’s provisions. The FDIC
believes that all of the additional
language is consistent with the purposes
of the statute.

Revised paragraph (d) clarifies that it
encompasses the terms “youthful
offender”” and “juvenile delinquent”
and similar terms, since a court does not
have to specifically use these terms in
an adjudication in order for paragraph
(d)’s provisions to apply.

5. Section 303.224 What constitutes a
pretrial diversion or similar program
(program entry) under section 197

This section has been revised to
reflect the statutory definition of
“pretrial diversion or similar
program.” 21

6. Section 303.225 What are the types
of applications that can be filed?

This section has been revised to
reflect the updated statutory filing
procedures. The statute removes the
FDIC’s former policy that an institution
sponsor a consent application or that an
individual seek a waiver of the
institution filing requirement. Moreover,
the statute enables a depository
institution holding company to file an
application on behalf of an individual
(previously, only IDIs could file such
sponsored applications).22 In order to
avoid duplication of applications filed
with the FRB and the FDIC, revised
paragraph (a) states that the FDIC will
accept applications from: an individual;
an IDI applying on behalf of an

2012 U.S.C. 1829(c)(2).
21 See 12 U.S.C. 1829(g)(3).
22 See 12 U.S.C. 1829(f)(1).
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individual; a depository institution
holding company applying on behalf of
an individual with respect to a
depository institution subsidiary of the
holding company; and a depository
institution holding company applying
on behalf of an individual who will
work at the holding company but also
participate in the affairs of the IDI or
who would be in a position to influence
or control the management or affairs of
the IDI, in accordance with 12 CFR
303.221(a).

Revised paragraph (b), consistent with
the FHBA, states that an individual or
an institution may file applications at
separate times. Under either approach,
the application(s) must be filed with the
appropriate FDIC Regional Office.23

7. Section 303.226 When may an
application be filed?

This revised section notes that, before
an application may be filed, “all of the
sentencing requirements associated with
a conviction, or conditions imposed by
the program entry, including but not
limited to, imprisonment, fines,
condition of rehabilitation, and
probation requirements, must be
completed, and the case must be
considered final by the procedures of
the applicable jurisdiction.” The FDIC
proposes to include this revised
language to accord with several of the
FHBA'’s exclusions from section 19 that
are not tied to the completion of
sentencing requirements.

Furthermore, the FHBA requires the
FDIC to “make all forms and
instructions related to consent
applications available to the public,
including on the website of the
Corporation.” 24 These forms and
instructions ““shall provide a sample
cover letter and a comprehensive list of
items that may accompany the
application, including clear guidance on
evidence that may support a finding of
rehabilitation.” 25 While the FDIC has
not explicitly mentioned these
requirements in its regulations, the
agency will comply with them.

8. Section 303.227
Offenses

The FDIC proposes to retitle this
section to avoid confusion between
“designated lesser offenses’” and “de
minimis offenses.” This section’s
current title is, “When is an application
not required for a covered offense or
program entry (De minimis offenses)?”’
The FHBA includes “designated lesser
offenses,” which offenses are excluded

De minimis

23 See 12 U.S.C. 1829(f)(1).
2412 U.S.C. 1829(f)(5)(A).
2512 U.S.C. 1829(f)(5)(B).

from the scope of section 19 (that is,
they are not considered de minimis
offenses—which offenses are considered
covered offenses for which no
application is required because the
application is deemed automatically
granted). The FDIC believes that the
current title would cause confusion for
a reader and therefore proposes retitling
this section.

The FHBA removed the use of fake
identification from the scope of section
19, and revised paragraphs (a)(1) and
(b)(4) reflect this exclusion.26 Revised
paragraph (a)(2) would reflect the
FHBA'’s confinement criteria as to the
FDIC’s determination of de minimis
offenses.2?

The FDIC proposes to revise the de
minimis requirement related to the
aggregate total face value of all “bad” or
insufficient funds checks in paragraph
(b)(2)(i) from $1,000 to $2,000 to
conform with the statute.28

9. Section 303.228 How To File an
Application

This revised section would eliminate
the institution filing requirement and
waiver process and indicate that an
“institution”’—an IDI or a depository
institution holding company—could file
an application on behalf of an
individual, rather than just an IDI. Both
of these proposed revisions are due to
the updated statutory language.29 This
revised section would also clarify that
the appropriate FDIC Regional Office for
an institution-sponsored application
would be the office covering the state
where the institution’s home office is
located and that the appropriate FDIC
Regional Office for an individual
application would be the office covering
the state where the person resides.

10. Section 303.229 How an
Application Is Evaluated

Revised paragraph (a) would reflect
new statutory requirements related to
the FDIC’s review process, including the
requirement that the FDIC primarily rely
on the criminal history record of the
Federal Bureau of Investigation in the
FDIC’s review and provide such record
to the applicant to review for
accuracy.39 The FDIC interprets the term
“criminal history record” to mean
“identity history summary checks,”
which are commonly known as “rap
sheets.” Under revised paragraph (a)—
and in accordance with the FHBA—the
FDIC, in reviewing a consent

26 See 12 U.S.C. 1829(c)(3
27 See 12 U.S.C. 1829(c)(3)(B).
28 See 12 U.S.C. 1829(c)(3
(
(

)(C).
29 See 12 U.S.C. 1829(f)(1).
30 See 12 U.S.C. 1829(f)(6)(A)(i).

application, would provide a copy of
the rap sheet to an applicant to review
for accuracy.31

Revised paragraph (b) would state that
the FDIC will not require an applicant
to provide certified copies of criminal
history records unless the FDIC
determines that there is a clear and
compelling justification to require
additional information to verify the
accuracy of the criminal history record
of the Federal Bureau of Investigation
(that is, the rap sheet).32

Revised paragraph (d) would clarify
how the FDIC will evaluate evidence of
rehabilitation and other evidence, as
required by the FHBA.33

Revised paragraph (g) would
eliminate references to the former
application-waiver requirement.

Finally, revised paragraph (h) would
incorporate statutory language
explaining when a new institution-
sponsored application would be
necessary due to changes in the scope
of an applicant’s employment.34

11. Section 303.231 Waiting Time for
a Subsequent Application if An
Application Is Denied

This section, as currently written and
among other provisions, requires a one-
year waiting period to file a consent
application, following the issuance of a
decision denying such an application.
The proposed rule would retain the
existing regulatory text as paragraph (a)
and create a new paragraph (b)—which
would note that an institution-
sponsored application is not subject to
the one-year waiting period if the
application (1) follows the denial of an
individual application, or (2) follows
the denial of an institution-sponsored
application and the subsequent
application is sponsored by a different
institution or is for a different position.

B. Revised Provisions of 12 CFR Part
308, Subpart M

The proposed rule would make
several technical amendments to
§§308.156 and 308.158 to encompass
applications that are sponsored by
depository institution holding
companies, clarify two sentences
concerning hearing procedures, and use
more consistent terminology.

31 See 12 U.S.C. 1829(f)(6)(A)(ii).

3212 U.S.C. 1829(f)(6)(B).

3312 U.S.C. 1829(f)(7). While the statute uses the
terms ‘“‘rehabilitation” and “mitigating” as separate
categories of evidence, the terms appear to be
substantially similar, in the context of section 19
applications, and the use of both terms in these
regulations may create confusion. Therefore, the
proposed rule uses the term rehabilitation not
mitigating.

34 See 12 U.S.C. 1829(f)(8).
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IIL. Expected Effects

As previously discussed, the
proposed rule would align the FDIC’s
regulations with the FHBA’s provisions,
make additional changes to further
clarify the FDIC’s regulations related to
section 19, more closely align the FDIC’s
section 19 regulations with those of
other Federal financial regulators, and
make a number of non-substantive,
technical edits. As of the quarter ending
June 30, 2023, there were 4,654 FDIC-
insured depository institutions, all of
which are covered by the rule and
therefore could be affected.35
Additionally, the rule will apply to
persons covered by the provisions of
section 19, including those who are or
wish to become employees, officers,
directors, or controlling shareholders of
an IDI or who otherwise are or wish to
become an institution-affiliated party
(IAP) of an IDI.

To estimate the number of institutions
and individuals affected by the rule, the
FDIC counted the number of section 19
applications it has received between
2020 and 2022. Over this period, the
FDIC received 27 bank-sponsored
section 19 applications, an average of 9
per year. Additionally, the FDIC
received 202 individual section 19
applications during the same period, an
average of approximately 67 per year.36
Therefore, the FDIC estimates that the
proposed rule could affect at least 9
FDIC-insured depository institutions
and 67 individuals per year. Assuming
that each application involves a
different institution, approximately 2
percent of insured institutions, or 76,
could be affected per year on average.3”

As previously described, the proposed
rule would align the FDIC’s regulations
with the FHBA’s provisions. In
particular, the FHBA created several
categories of exceptions or exemptions
to the prohibition on participating in
banking. The proposed rule would
incorporate these categories of
exemptions and exceptions. The FDIC
believes that the additional categories
for exceptions or exemptions to the
prohibition on participating in banking
established by the FHBA could benefit
certain individuals and IDIs by reducing
the number of applications they would
otherwise be required to file under
section 19. Additionally, the categories
of exceptions or exemptions to the
prohibition on participating in banking
established by the FHBA could benefit
IDIs by marginally expanding the
supply of labor available. However,
these changes were created by the FHBA

35FDIC Call Report data, March 31, 2023.
36 FDIC Application Tracking System.
37(76/4,654) * 100 = 1.6 percent.

and were effective immediately upon
passage, and the proposed rule aligns
the FDIC’s regulations with these
elements of the FHBA; therefore, the
associated changes in the proposed rule
will have no direct effect on individuals
or IDIs.

The proposed rule would amend the
FDIC’s existing section 19 application-
procedure regulations to incorporate the
FHBA’s provisions. The FDIC’s current
section 19 regulations contain
references to existing application
procedures that are similar in substance
to those established by FHBA. However,
the FHBA, among other requirements,
compels the FDIC to primarily rely on
the criminal history record of the
Federal Bureau of Investigation when
reviewing consent applications. It is the
current practice of the FDIC to consider
all relevant information when
evaluating a section 19 application.
However, the establishment of a
common source of criminal history,
together with only requiring certified
copies of criminal history records if
there exists clear and compelling
justification for doing so, could benefit
certain individuals and IDIs by
marginally reducing the volume of
information they need to supply to the
FDIC. The FDIC believes that, while
these proposed changes to the
application procedures will directly
affect certain individuals and
institutions that file section 19
applications, they may not have a
substantial effect on potential
applicants. Finally, these changes were
created by the FHBA and were effective
immediately upon passage, and the
proposed rule aligns the FDIC’s
regulations with these elements of the
FHBA; therefore, the associated changes
in the proposed rule will have no direct
effect on individuals or IDIs.

Finally, in seeking to align its section
19 regulations with the provisions of the
FHBA, the FDIC used its discretion to
marginally increase the scope of certain
terms so as to better reflect the purposes
of the FHBA. In particular, the FDIC has
provided broader language as to the
scope of expunged, sealed, or dismissed
offenses. This aspect of the proposed
rule could potentially benefit persons
covered by the provisions of section 19,
including individuals who are or wish
to become employees, officers, directors,
or controlling shareholders of an IDI, or
who otherwise are or wish to become an
IAP of an IDI. However, given that most
of the proposed amendments are
focused on aligning the FDIC’s
regulations with the FHBA, the marginal
effect of this aspect of the proposed rule
is likely to be small.

The FDIC invites comments on all
aspects of this analysis. In particular,
would the proposed rule have any costs
or benefits that the FDIC has not
identified?

IV. Alternatives

As discussed above, almost all of the
proposed substantive changes stem from
the FHBA'’s revisions to section 19. The
FDIC does not have discretion in
considering alternatives to those
statutory revisions. The FDIC has,
however, proposed several clarifications
and interpretations to its section 19
regulations. For example, the FDIC has
provided broader language as to the
scope of expunged, sealed, or dismissed
offenses. The FDIC considered whether
to simply provide the statutory
definition for such offenses. The FDIC
chose to propose the inclusion of more
expansive language, in the interest of
harmonizing the FDIC’s existing
regulations with the revisions to section
19, and under the belief that this
language would be consistent with the
purposes of the FHBA. The FDIC invites
comments on its consideration of
alternatives. In particular, are there
other alternatives that the FDIC should
consider?

V. Request for Comments

1. The FDIC seeks comments on all
aspects of its approach to section 19 and
more specifically on the questions that
follow.

2. Offense date. As revised, section 19
provides for an exception for an offense
if ““it has been 7 years or more since the
offense occurred.” 38 There is a similar
provision that removes from the
definition of “criminal offense involving
dishonesty” “a misdemeanor criminal
offense committed more than one year
before the date on which an individual
files a consent application, excluding
any period of incarceration|[.]” 39
Historically, the FDIC’s position has
been that actions do not amount to a
covered “offense,” for section 19
purposes, until there has been either a
conviction via a guilty plea, finding of
guilt, or an entry into a pretrial-
diversion program. This is because
culpability and responsibility for the
actions do not attach until one of those
events occurs.*® However, for purposes

3812 U.S.C. 1829(c)(1).

3912 U.S.C. 1829(g)(2)(C)(i).

40 See 12 CFR 303.223(a) (2020). (““There must be
a conviction of record. Section 19 does not cover
arrests or pending cases not brought to trial, unless
the person has a program entry as set out in
§303.224.”). The FDIC’s current section 19
regulations only focus on underlying misconduct in
the context of de minimis offenses for individuals
who were 21 years of age of younger when the
““actions that resulted in [the] conviction[] or
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of evaluating whether the seven-year or
one-year exception applies, the FDIC
must evaluate if it has been seven years
or more since the “offense occurred” or
whether the “offense [was] committed
more than one year before the date on
which an individual files a consent
application, excluding any period of
incarceration.” The FDIC proposes to
interpret the phrases “offense occurred”
and “offenses committed’” as the “last
date of the underlying misconduct”
given the text of the statute. (In
instances with multiple offenses,
“offense occurred” or “offense
committed” would mean the last date of
any of the underlying offenses.)
However, the FDIC acknowledges that
there may be other, supportable
interpretations of this phrase. For
example, the FDIC is aware of legislative
history indicating that the timeframes
established by the FHBA were chosen
because of their relation to an
individual’s likelihood of rehabilitation
and that an individual’s rehabilitation
likely only begins with conviction or
program entry, rather than the date of
their misconduct. As such, the FDIC
seeks public comment on the following
topic: Is the FDIC’s interpretation of the
phrases “offense occurred” and “offense
committed” as the “last date of
underlying misconduct” appropriate or
are there other interpretations the FDIC
should consider? What support do
commenters have for other
interpretations given the language of the
statute?

3. “Sentencing occurred.” The FHBA
exempts offenses committed by
individuals 21 years of age or younger
if it has been more than 30 months since
the sentencing occurred.*! However, the
statute does not define the phrase
“sentencing occurred.” The FDIC
proposes to interpret ‘“sentencing
occurred” to mean the date on which a
court imposed the sentence, not the date
on which all conditions of sentencing
were completed. The FDIC seeks public
comment on the following topic: Is the
FDIC’s proposed interpretation of the
phrase “sentencing occurred”
appropriate?

4. Foreign convictions and pretrial
diversions. Section 19 applies to “any
person who has been convicted of any
criminal offense involving dishonesty or
a breach of trust or money laundering,
or has agreed to enter into a pretrial
diversion or similar program in
connection with a prosecution for such
offense.” 42 The phrase “criminal

program entr[y] all occurred.” See 12 CFR
303.227(b)(1).

4112 U.S.C. 1829(c)(1)(B).

4212 U.S.C. 1829(a)(1).

offense involving dishonesty” is defined
in the statute but is silent as to whether
it includes convictions and pretrial
diversions for criminal offenses
prosecuted by foreign authorities
(foreign convictions).43 The statute does
not define “offense involving . . .
breach of trust or money laundering.”
The FDIC’s position has been that
foreign convictions and pretrial
diversions are included within the
scope of section 19. There are strong
public policy rationales for prohibiting
persons who have been convicted of
certain foreign criminal offenses (or
entered into a pre-trial diversion
program in connection with such an
offense) from becoming or continuing as
an IAP or owning, controlling, or
otherwise participating in the affairs of
an insured depository institution.
However, the FDIC acknowledges that
there may be caselaw, statutory
construction, and other arguments that
support a reading of section 19 that
would exclude foreign convictions and
pretrial diversions from the scope of
section 19. As such, the FDIC seeks
public comment on the following topic:
Does section 19 encompass foreign
convictions and pretrial diversions?
What support do commenters have for
their position?

5. Expungements, sealings, and
dismissals. The FHBA established a new
statutory exemption for expunged,
sealed, and dismissed convictions
(collectively, “expungements”).4¢ The
FDIC’s current regulations contain more
expansive language concerning
expungements than the statutory text.
Notably, the FDIC’s expungement
provisions encompass all convictions
that had been expunged—whether by
court order or otherwise by operation of
law. The statutory language does not
mention expungements ‘“‘by operation of
law”—as opposed to through a court
order. The proposed rule incorporates
the new statutory language but also
maintains the FDIC’s broad
interpretation of “‘expungement” to
encompass covered offenses that have
been expunged by operation of law. The
FDIC seeks public comment on the
following topic: Given the new statutory
exemption for expunged offenses, is the
FDIC’s more expansive proposed
interpretation of expungement—which
term includes records that have been
expunged by application of law—
appropriate?

6. Offenses involving controlled
substances. The FHBA states that
“offenses involving the possession of
controlled substances” are not included

43 See 12 U.S.C. 1829(g)(2).
44 See 12 U.S.C. 1829(c)(2).

within the definition of “criminal
offense involving dishonesty” and,
therefore, are not subject to section 19’s
prohibition.45 The proposed rule
includes this definitional exclusion and
notes that the FDIC interprets the phrase
“offenses involving the possession of
controlled substances” to include, at a
minimum, the offenses of simple
possession of controlled substances and
possession with intent to distribute
controlled substances. This
interpretation would mark an expansion
from the FDIC’s current section 19
regulations, which only provide an
exclusion for the simple possession of
controlled substances. At the same time,
this interpretation would track the
statutory language of “‘offenses
involving the possession of controlled
substances” by encompassing the
offense of possession with intent to
distribute controlled substances. The
FDIC seeks public comment on the
following topic: Is the FDIC’s
interpretation of “‘offense[s] involving
the possession of controlled substances”
as applying, at a minimum, to simple
possession and possession with intent
to distribute appropriate?

7. De minimis offenses. The FHBA
states that the FDIC may exempt by rule
certain de minimis offenses from section
19’s prohibition. The FDIC considers de
minimis offenses to be covered offenses
for which an application is not required
because the FDIC deems the application
automatically granted. The FDIC has
previously promulgated rules that
specified de minimis offenses under
section 19.46 However, given this new
statutory language, the FDIC is
reevaluating its current approach to de
minimis offenses. Accordingly, the FDIC
seeks public comment on the following
topic: Is the FDIC’s current approach to
de minimis offenses appropriate? Are
there additional offenses that the FDIC
should consider de minimis under
section 197 Please provide support for
such a designation.

8. Written comments must be received
by the FDIC no later than January 16,
2024.

VI. Regulatory Analysis and Procedure
A. The Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act
(PRA),%7 the FDIC may not conduct or
sponsor, and the respondent is not
required to respond to, an information
collection unless it displays a currently

4512 U.S.C. 1829(g)(2)(C)(ii).
46 See 12 CFR 303.227.
4744 U.S.C. 3501 et seq.
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valid Office of Management and Budget
(OMB) control number.

The FDIC is revising its section 19
application form to conform with the
changes to section 19 under the FHBA.
These changes will amend the FDIC’s
existing information collection
associated with this proposed rule,
entitled “Application Pursuant to
Section 19 of the Federal Deposit
Insurance Act” (3064—0018). For this
reason, the information-collection
requirements contained in this proposed
rule will be submitted by the FDIC to
OMB for review and approval under
section 3507(d) of the PRA (44 U.S.C.
3507(d)) and § 1320.11 of the OMB’s
implementing regulations (5 CFR part
1320). Based on available data, the
number of respondents and the
estimated annual burden associated
with the information collection will
decrease. Comments are invited on:

(a) Whether the collection of
information is necessary for the proper
performance of the FDIC’s functions,
including whether the information has
practical utility;

(b) The accuracy of the estimate of the
burden of the information collection,
including the validity of the
methodology and assumptions used;

(c) Ways to enhance the quality,
utility, and clarity of the information to
be collected;

(d) Ways to minimize the burden of
the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology;
and

(e) Estimates of capital or start-up
costs and costs of operation,
maintenance, and purchase of services
to provide information.

All comments will become a matter of
public record. Comments on the
collection of information should be sent
to the address listed in the ADDRESSES
section of this document. A copy of the
comments may also be submitted to the
OMB desk officer: By mail to U.S. Office
of Management and Budget, 725 17th
Street NW, #10235, Washington, DC
20503, or by facsimile to 202—395-6974;
or email to oira_submission@
omb.eop.gov, Attention, Federal
Banking Agency Desk Officer.

Information Collection

Title: “Application Pursuant to
Section 19 of the Federal Deposit
Insurance Act”.

OMB Number: 3064—0018.

Affected Public: Insured depository
institutions and individuals.

SUMMARY OF ESTIMATED ANNUAL BURDENS

[OMB No. 3064-0018]

P Number of
- Type of burden (obligation Frequency Number of Hours per Annual burden
IC Description responses/
to respond) of response respondents respondent response (hours)
Application Pursuant to Reporting (Required to ob- | On occasion ... 76 1 16 1,216
Section 19 of the Federal tain or retain benefits).
Deposit Insurance Act.
Total Annual BUrden | .o ceecieeeeeccriiiees | e e eeees | eeeeeereiirenee e e eni | eeeeeiiereeeeseesinnes | eeeeeeeeeseeann——es 1,216
Hours:
Source: FDIC.

B. The Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency, in
connection with a proposed rule, to
prepare and make available for public
comment an initial regulatory flexibility
analysis that describes the impact of the
proposed rule on small entities.48
However, an initial regulatory flexibility
analysis is not required if the agency
certifies that the proposed rule will not,
if promulgated, have a significant
economic impact on a substantial
number of small entities. The Small
Business Administration (SBA) has
defined ““small entities” to include
banking organizations with total assets
of less than or equal to $850 million.49

485 U.S.C. 601 et seq.

49The SBA defines a small banking organization
as having $850 million or less in assets, where an
organization’s “assets are determined by averaging
the assets reported on its four quarterly financial
statements for the preceding year.” See 13 CFR
121.201 (as amended by 87 FR 69118, effective
December 19, 2022). In its determination, the “SBA
counts the receipts, employees, or other measure of
size of the concern whose size is at issue and all
of its domestic and foreign affiliates.” See 13 CFR
121.103. Following these regulations, the FDIC uses
an IDI's affiliated and acquired assets, averaged over

Generally, the FDIC considers a
significant economic impact to be a
quantified effect in excess of 5 percent
of total annual salaries and benefits or
2.5 percent of total noninterest
expenses. The FDIC believes that effects
in excess of one or more of these
thresholds typically represent
significant economic impacts for FDIC-
supervised institutions.

As discussed further below, the FDIC
certifies that the proposed rule, if
adopted, will not have a significant
economic impact on a substantial
number of FDIC-supervised small
entities.

As of the quarter ending June 30,
2023, the FDIC insured 4,654 depository
institutions, of which 3,373 are defined
as small banking organizations for the
purposes of the RFA.50 In the period
from 2020 through 2022, the FDIC
received 9 bank-sponsored section 19
applications from small, FDIC-insured
institutions, an average of 3 per year.

the preceding four quarters, to determine whether
the insured depository institution is “small” for the
purposes of the RFA.

50 FDIC Call Report, March 31, 2023.

Additionally, the FDIC received 202
section 19 applications from individuals
during the same period, an average of
about 67 per year.51 To determine the
maximum number of small, FDIC-
insured institutions that could be
affected by the proposed rule, this
analysis assumes that each applicant is
seeking employment at a different bank
and that each bank is a small, FDIC-
insured institution. Based on these
assumptions, 70 (2.1 percent of) small,
FDIC-insured institutions, on average,
annually, could be affected by the
proposed rule.52 Section 19 applications
from individuals are compelled by the
applicant’s intent to seek employment at
FDIC-insured institutions, many of
which are not small. Therefore, the
FDIC believes that the number of small,
FDIC-insured institutions affected by
the proposed rule is likely to be less
than 70.

As discussed in the SUPPLEMENTARY
INFORMATION section, the proposed rule
would align the FDIC’s regulations with
the FHBA'’s provisions, make additional

51FDIC Application Tracking System.
52(70/3,433) * 100 = 2.04 percent.
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changes to further clarify the FDIC’s
regulations related to section 19, more
closely align the FDIC’s section 19
regulations with those of other Federal
financial regulators, and make a number
of non-substantive, technical edits. Most
of the proposed changes were
precipitated by the FHBA—which was
effective immediately upon passage—
and the proposed rule aligns the FDIC’s
regulations with these elements of the
FHBA; therefore, most of the associated
changes in the proposed rule will have
no direct effect on individuals or IDIs.
Further, since the FDIC estimates that a
maximum of 70 small, FDIC-insured
institutions could be affected by the
proposed rule, on average, annually, any
direct affects realized as a result of the
proposed rule are likely to be small and
affect a relatively small number of
entities.

In light of the foregoing, the FDIC
certifies that the proposed rule would
not have a significant economic impact
on a substantial number of small
entities. The FDIC invites comments on
all aspects of the supporting information
provided in this RFA section. In
particular, would this proposed rule
have any significant effects on small
entities that the FDIC has not identified?

C. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act53 requires each Federal
banking agency (FBA) to use plain
language in its proposed and final rules
published after January 1, 2000. The
FDIC has sought to present the proposed
rule in a simple and straightforward
manner. The FDIC invites comments on
whether the proposal is clearly stated
and effectively organized, and how the
FDIC might make the proposal easier to
understand. For example:

e Has the FDIC organized the material
to suit your needs? If not, how could it
present the rule more clearly?

e Have we clearly stated the
requirements of the rule? If not, how
could the rule be more clearly stated?

¢ Does the rule contain technical
jargon that is not clear? If so, which
language requires clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand? If so, what
changes would make the regulation
easier to understand?

e What else could we do to make the
regulation easier to understand?

53 Public Law 106-102, sec. 722, 113 Stat. 1338,
1471 (1999), 12 U.S.C. 4809.

D. Riegle Community Development and
Regulatory Improvement Act of 1994

Under section 302(a) of the Riegle
Community Development and
Regulatory Improvement Act
(RCDRIA),%# in determining the effective
date and administrative compliance
requirements for new regulations that
impose additional reporting, disclosure,
or other requirements on IDIs, each FBA
must consider, consistent with
principles of safety and soundness and
the public interest, any administrative
burdens that such regulations would
place on depository institutions,
including small depository institutions,
and customers of depository
institutions, as well as the benefits of
such regulations. In addition, section
302(b) of the RCDRIA requires new
regulations and amendments to
regulations that impose additional
reporting, disclosures, or other new
requirements on IDIs generally to take
effect on the first day of a calendar
quarter that begins on or after the date
on which the regulations are published
in final form.5% The FDIC invites
comments that further will inform its
consideration of RCDRIA.

List of Subjects
12 CFR Part 303

Administrative practice and
procedure, Bank deposit insurance,
Banks, banking, Reporting and
recordkeeping requirements, Savings
associations.

12 CFR Part 308

Administrative practice and
procedure, Bank deposit insurance,
Banks, banking, Claims, Crime, Equal
access to justice, Fraud, Investigations,
Lawyers, Penalties, Savings
associations.

Authority and Issuance

For the reasons stated in the preamble
and under the authority of 12 U.S.C.
1819 (Seventh and Tenth), the FDIC
proposes to amend 12 CFR parts 303
and 308 as follows:

PART 303—FILING PROCEDURES

m 1. The authority citation for part 303
is revised to read as follows:

Authority: 12 U.S.C. 378, 1464, 1813,
1815, 1817, 1818, 1819(a) (Seventh and
Tenth), 1820, 1823, 1828, 1829, 1831a, 1831e,
18310, 1831p-1, 1831w, 1835a, 1843(1), 3104,
3105, 3108, 3207, 5414, 5415, and 15 U.S.C.
1601-1607.

5412 U.S.C. 4802(a).
5512 U.S.C. 4802.

m 2. Revise subpart L, consisting of
§§ 303.220 through 303.231, to read as
follows:

Subpart L—Section 19 of the FDI Act
(Consent to Service of Persons
Convicted of, or Who Have Program
Entries for, Certain Criminal Offenses)

Sec.

303.220 What is section 19 of the Federal
Deposit Insurance Act?

303.221 Who is covered by section 197

303.222 Which offenses qualify as “Covered
Offenses’ under section 19?

303.223 What constitutes a conviction
under section 197

303.224 What constitutes a pretrial
diversion or similar program under
section 197

303.225 What are the types of applications
that can be filed?

303.226

303.227

303.228

When may an application be filed?

De minimis offenses.

How to file an application.

303.229 How an application is evaluated.

303.230 What will the FDIC do if the
application is denied?

303.231 Waiting time for a subsequent
application if an application is denied.

§303.220 What is section 19 of the Federal
Deposit Insurance Act?

(a) This subpart covers applications
under section 19 of the Federal Deposit
Insurance Act (FDI Act), 12 U.S.C. 1829.
The FDIC refers to such applications as
“consent applications.” Under section
19, any person who has been convicted
of any criminal offense involving
dishonesty, breach of trust, or money
laundering, or has agreed to enter into
a pretrial diversion or similar program
(program entry) in connection with a
prosecution for such offense
(collectively, Covered Offenses), may
not become, or continue as, an
institution-affiliated party (IAP) of an
insured depository institution (IDI); own
or control, directly or indirectly, any
IDI; or otherwise participate, directly or
indirectly, in the conduct of the affairs
of any IDI without the prior written
consent of the FDIC.

(b) In addition, the law prohibits an
IDI from permitting such a person to
engage in any conduct or to continue
any relationship prohibited by section
19. IDIs must therefore make a
reasonable, documented inquiry to
verify an applicant’s history to ensure
that a person who has a Covered Offense
under section 19 is not hired or
permitted to participate in its affairs
without the written consent of the FDIC
issued under this subpart. FDIC-
supervised IDIs may extend a
conditional offer of employment
contingent on the completion of a
background check satisfactory to the
institution to determine if the applicant
is prohibited under section 19, but the
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applicant may not work for, be
employed by, or otherwise participate in
the affairs of the IDI until the IDI has
determined that the applicant is not
prohibited under section 19.

(c) If there is a conviction or program
entry covered by the prohibitions of
section 19, an application under this
subpart must be filed seeking the FDIC’s
consent to become, or to continue as, an
IAP; to own or control, directly or
indirectly, an IDI; or to otherwise
participate, directly or indirectly, in the
affairs of the IDI. The application must
be filed, and consented to, prior to
serving in any of the foregoing
capacities unless such application is not
required under the subsequent
provisions of this subpart. The purpose
of an application is to provide the
applicant an opportunity to demonstrate
that, notwithstanding the prohibition, a
person is fit to participate in the
conduct of the affairs of an IDI without
posing a risk to its safety and soundness
or impairing public confidence in that
institution. The burden is upon the
applicant to establish that the
application warrants approval.

§303.221

(a) Persons covered by section 19
include IAPs, as defined by 12 U.S.C.
1813(u), and others who are participants
in the conduct of the affairs of an IDL
Therefore, all directors, officers, and
employees of an IDI who fall within the
scope of section 19, including de facto
employees, as determined by the FDIC
based upon generally applicable
standards of employment law, will also
be subject to section 19. Whether other
persons are covered by section 19
depends upon their degree of influence
or control over the management or
affairs of an IDI. For example, section 19
would apply to an officer or director of
an IDI's holding company to the extent
that they have the power to define and
direct the management or affairs of an
IDI. Similarly, directors and officers of
affiliates, subsidiaries, or joint ventures
of an IDI or its holding company will be
covered if they participate in the affairs
of the IDI or are in a position to
influence or control the management or
affairs of the IDI. Typically, an
independent contractor does not have a
relationship with the IDI other than the
activity for which the institution has
contracted. However, an independent
contractor who influences or controls
the management or affairs of the IDI
would be covered by section 19.

(b) The term person, for purposes of
section 19, means an individual, and
does not include a corporation, firm, or
other business entity.

Who is covered by section 19?

(c) Individuals who file an application
with the FDIC under the provisions of
section 19 who also seek to participate
in the affairs of a bank holding company
or savings and loan holding company
may have to comply with any filing
requirements of the Board of the
Governors of the Federal Reserve
System under 12 U.S.C. 1829(d) and (e).

(d) Section 19 specifically prohibits a
person subject to its provisions from
owning or controlling, directly or
indirectly, an IDI. The terms control and
ownership under section 19 shall have
the meaning given to those terms in
subpart E of this part (including the
rebuttable presumptions stated in
subpart E).

(1) A person will be deemed to
exercise “control” if that person—

(i) Has the ability to direct the
management or policies of an IDI;

(ii) Has the power to vote 25 percent
or more of the voting shares of an IDI;
or

(iii) Has the power to vote 10 percent
of the voting shares of an IDI if—

(A) No other person owns, controls, or
has the power to vote more shares; or

(B) The institution has registered
securities under section 12 of the
Securities Exchange Act of 1934 (15
U.S.C. 78l).

(2) Under this paragraph (d), a person
will be deemed to “own’ an IDI if that
person owns—

(i) 25 percent or more of the
institution’s voting stock; or

(ii) 10 percent of the voting shares if—

(A) No other person owns more; or

(B) The institution has registered
securities under section 12 of the
Securities Exchange Act of 1934 (15
U.S.C. 78l).

(3) The standards in this paragraph (d)
would also apply to an individual acting
in concert with others so as to have such
ownership or control. Absent the FDIC’s
consent, persons subject to the
prohibitions of section 19 must divest
their control or ownership of shares
above the foregoing limits.

§303.222 Which offenses qualify as
“Covered Offenses” under section 19?

(a) Categories of Covered Offenses.
The conviction or program entry must
be for a criminal offense involving
dishonesty, breach of trust, or money
laundering.

(1) The term criminal offense
involving dishonesty—

(i) Means an offense under which an
individual, directly or indirectly—

(A) Cheats or defrauds; or

(B) Wrongfully takes property
belonging to another in violation of a
criminal statute;

(ii) Includes an offense that Federal,
State, or local law defines as dishonest,

or for which dishonesty is an element of
the offense; and

(iii) Does not include—

(A) A misdemeanor criminal offense
committed more than one year before
the date on which an individual files a
consent application, excluding any
period of incarceration; or

(B) An offense involving the
possession of controlled substances. At
a minimum, this exclusion applies to
criminal offenses involving the simple
possession of a controlled substance and
possession with intent to distribute a
controlled substance. This exclusion
may also apply to other drug-related
offenses depending on the statutory
elements of the offenses or from court
determinations that the statutory
provisions of the offenses do not involve
dishonesty, breach of trust, or money
laundering, as noted in paragraph (b) of
this section. Potential applicants may
contact their appropriate FDIC Regional
Office if they have questions about
whether their offenses are covered
under section 19.

(iv) The term offense committed in
paragraph (a)(1)(iii)(A) of this section
means the last date of the underlying
misconduct. In instances with multiple
offenses, offense committed means the
last date of any of the underlying
offenses.

(2) The term breach of trust means a
wrongful act, use, misappropriation, or
omission with respect to any property or
fund that has been committed to a
person in a fiduciary or official capacity,
or the misuse of one’s official or
fiduciary position to engage in a
wrongful act, use, misappropriation, or
omission.

(b) Elements of the offense. Whether
a crime involves dishonesty, breach of
trust, or money laundering will be
determined from the statutory elements
of the offense itself or from court
determinations that the statutory
provisions of the offense involve
dishonesty, breach of trust, or money
laundering.

(c) Certain older offenses excluded—
(1) Exclusions for certain older offenses.
Section 19 does not apply to an offense
if—

(i) It has been 7 years or more since
the offense occurred; or

(ii) The individual was incarcerated
with respect to the offense and it has
been 5 years or more since the
individual was released from
incarceration.

(iii) The term offense occurred means
the last date of the underlying
misconduct. In instances with multiple
Covered Offenses, offense occurred
means the last date of any of the
underlying offenses.
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(2) Offenses committed by individuals
21 year of age or younger. For
individuals who committed an offense
when they were 21 years of age or
younger, section 19 does not apply to
the offense if it has been more than 30
months since the sentencing occurred.
The term sentencing occurred means the
date on which a court imposed the
sentence, not the date on which all
conditions of sentencing were
completed.

(3) Limitation. This paragraph (c) does
not apply to an offense described under
12 U.S.C. 1829(a)(2).

(d) Designated lesser offenses
excluded. Section 19 does not apply to
the following offenses, if one year or
more has passed since the applicable
conviction or program entry: using fake
identification; shoplifting; trespassing;
fare evasion; and driving with an
expired license or tag.

(e) Foreign convictions. Individuals
who are convicted of or enter into a
pretrial diversion program for a criminal
offense involving dishonesty, breach of
trust, or money laundering in any
foreign jurisdiction are subject to
section 19, unless the offense is
otherwise excluded by this subpart.

§303.223 What constitutes a conviction
under section 19?

(a) Convictions requiring an
application. There must be a conviction
of record. Section 19 does not cover
arrests or pending cases not brought to
trial, unless the person has a program
entry as set out in § 303.224. Section 19
does not cover acquittals or any
conviction that has been reversed on
appeal, unless the reversal was for the
purpose of re-sentencing. A conviction
with regard to which an appeal is
pending requires an application. A
conviction for which a pardon has been
granted will require an application.

(b) Convictions not requiring an
application. When an individual is
charged with a Covered Offense and, in
the absence of a program entry as set out
in § 303.224, is subsequently convicted
of an offense that is not a Covered
Offense, the conviction is not subject to
section 19.

(c) Expungement, dismissal, and
sealing. A conviction is not considered
a conviction of record and does not
require an application if—

(1) There is an order of expungement,
sealing, or dismissal that has been
issued in regard to the conviction in
connection with such offense, or if a
conviction has been otherwise
expunged, sealed, or dismissed by
operation of law; and

(2) It is intended by the language in
the order itself, or in the legislative

provisions under which the order was
issued, or in other legislative provisions,
that the conviction shall be destroyed or
sealed from the individual’s State,
Tribal, or Federal record, even if
exceptions allow the conviction to be
considered for certain character and
fitness evaluation purposes.

(d) Youthful offenders. An
adjudication by a court against a person
as a “youthful offender” (or similar
term) under any youth-offender law
applicable to minors as defined by state
law, or any judgment as a “juvenile
delinquent” (or similar term) by any
court having jurisdiction over minors as
defined by State law, does not require
an application. Such an adjudication
does not constitute a matter covered
under section 19 and is not a conviction
or program entry for determining the
applicability of § 303.227.

§303.224 What constitutes a pretrial
diversion or similar program under section
19?

(a) The term pretrial diversion or
similar program (program entry) means
a program characterized by a suspension
or eventual dismissal or reversal of
charges or criminal prosecution upon
agreement by the accused to restitution,
drug or alcohol rehabilitation, anger
management, or community service.
Whether the outcome of a case
constitutes a program entry is
determined by relevant Federal, State,
or local law, and, if not so designated
under applicable law, then the
determination of whether a disposition
is a program entry will be made by the
FDIC on a case-by-case basis. Program
entries prior to November 29, 1990, are
not covered by section 19.

(b) When a Covered Offense either is
reduced by a program entry to an
offense that would otherwise not be
covered by section 19 or is dismissed
upon successful completion of a
program entry, the offense remains a
Covered Offense for purposes of section
19. The Covered Offense will require an
application unless it is de minimis as
provided by § 303.227.

(c) Expungements, dismissals, or
sealings of program entries will be
treated the same as those for
convictions.

§303.225 What are the types of
applications that can be filed?

(a) The FDIC will accept applications
from—

(1) An individual;

(2) An IDI applying on behalf of an
individual;

(3) A depository institution holding
company applying on behalf of an
individual with respect to an IDI
subsidiary of the holding company; and

(4) A depository institution holding
company applying on behalf of an
individual who will work at the holding
company but also participate in the
affairs of the IDI or who would be in a
position to influence or control the
management or affairs of the IDI, in
accordance with §303.221(a).

(b) An individual or an institution
may file applications at separate times.
Under either approach, the
application(s) must be filed with the
appropriate FDIC Regional Office, as
required by this subpart.

§303.226 When may an application be
filed?

Except for situations in which no
application is required under section 19
and this subpart, an application must be
filed when there is a conviction by a
court of competent jurisdiction for a
Covered Offense by any adult or minor
treated as an adult, or when such person
has a program entry regarding that
offense. Before an application may be
filed, all of the sentencing requirements
associated with a conviction, or
conditions imposed by the program
entry, including but not limited to,
imprisonment, fines, conditions of
rehabilitation, and probation
requirements, must be completed, and
the case must be considered final by the
procedures of the applicable
jurisdiction. The FDIC’s application
forms as well as additional information
concerning section 19 can be accessed at
the FDIC’s Regional Offices or on the
FDIC’s website.

§303.227 De minimis offenses.

(a) In general. Approval is
automatically granted and an
application will not be required where
all of the following de minimis criteria
are met.

(1) The individual has been convicted
of, or has program entries for, no more
than two Covered Offenses, including
those subject to paragraph (b) of this
section; and for each Covered Offense,
all of the sentencing requirements
associated with the conviction, or
conditions imposed by the program
entry, have been completed (the
sentence- or program-completion
requirement does not apply under
paragraph (b)(2) of this section).

(2) For each Covered Offense, the
individual could have been sentenced to
a term of confinement in a correctional
facility of three years or less and/or a
fine of $2,500 or less, and the individual
actually served three days or less of jail
time for each Covered Offense.

(3) Jail time under paragraph (a)(2) of
this section is calculated based on the
time an individual spent incarcerated as
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a punishment or a sanction—not as
pretrial detention—and does not
include probation or parole where an
individual was restricted to a particular
jurisdiction or was required to report
occasionally to an individual or a
specific location. Jail time includes
confinement to a psychiatric treatment
center in lieu of a jail, prison, or house
of correction on mental-competency
grounds. The definition is not intended
to include either of the following:
persons who are restricted to a
substance-abuse treatment program
facility for part or all of the day; or
persons who are ordered to attend
outpatient psychiatric treatment.

(4) If there are two convictions or
program entries for a Covered Offense,
each conviction or program entry was
entered at least three years prior to the
date an application would otherwise be
required, except as provided in
paragraph (b)(1) of this section, and
each Covered Offense was not
committed against an IDI or insured
credit union.

(b) Other types of offenses for which
the de minimis exception applies and
no application is required—(1) Age of
person at time of Covered Offense. If
there are two convictions or program
entries for a Covered Offense, and the
actions that resulted in both convictions
or program entries all occurred when
the individual was 21 years of age or
younger, then the de minimis criteria in
paragraph (a)(3) of this section shall be
met if the convictions or program
entries were entered at least 18 months
prior to the date an application would
otherwise be required.

(2) Convictions or program entries for
insufficient funds checks. Convictions
or program entries of record based on
the writing of “bad” or insufficient
funds check(s) shall be considered de
minimis offenses under this provision if
the following conditions apply:

(i) The aggregate total face value of all
“bad” or insufficient funds check(s)
cited across all the conviction(s) or
program entry(ies) for “bad” or
insufficient funds checks is $2,000 or
less;

(ii) No IDI or insured credit union was
a payee on any of the “bad” or
insufficient funds checks that were the
basis of the conviction(s) or program
entry(ies); and

(iii) The individual has no more than
one other de minimis offense under this
section.

(3) Convictions or program entries for
small-dollar, simple theft. Convictions
or program entries based on the simple
theft of goods, services, or currency (or
other monetary instrument) shall be
considered de minimis offenses under

this paragraph (b) if the following
conditions apply:

(i) The value of the currency, goods,
or services taken is $1,000 or less;

(ii) The theft was not committed
against an IDI or insured credit union;

(iii) The individual has no more than
one other de minimis offense under this
section; and

(iv) If there are two de minimis
offenses under this section, each
conviction or program entry was entered
at least three years prior to the date an
application would otherwise be
required, or at least 18 months prior to
the date an application would otherwise
be required if the actions that resulted
in the conviction or program entry all
occurred when the individual was 21
years of age or younger.

(v) Simple theft excludes burglary,
forgery, robbery, identity theft, and
fraud.

(c) Fidelity bond coverage and
disclosure to institutions. Any person
who meets the criteria under this
section shall be covered by a fidelity
bond to the same extent as others in
similar positions, and must disclose the
presence of the conviction(s) or program
entry(ies) to all IDIs in the affairs of
which that person intends to
participate.

(d) Non-qualifying convictions or
program entries. No conviction or
program entry for a violation of the Title
18 sections set out in 12 U.S.C.
1829(a)(2) can qualify under any of the
de minimis exceptions set out in this
section.

§303.228 How to file an application.

Forms and instructions should be
obtained from the FDIC’s website
(www.fdic.gov), and the application(s)
must be filed with the appropriate FDIC
Regional Office. An application may be
filed by an individual and by an IDI or
depository institution holding company
on behalf of an individual. The
appropriate Regional Office for an
institution-sponsored application is the
office covering the state where the
institution’s home office is located. The
appropriate Regional Office for an
individual application is the office
covering the state where the person
resides. States covered by each FDIC
Regional Office can be located on the
FDIC’s website.

§303.229 How an application is evaluated.

(a) Criminal-history records. In
reviewing an application, the FDIC
will—

(1) Primarily rely on the criminal
history record of the Federal Bureau of
Investigation (rap sheet); and

(2) Provide such record to the
applicant to review for accuracy.

(b) Certified copies. The FDIC will not
require an applicant to provide certified
copies of criminal history records unless
the FDIC determines that there is a clear
and compelling justification to require
additional information to verify the
accuracy of the criminal history record
of the Federal Bureau of Investigation.

(c) Ultimate determinations. The
ultimate determinations in assessing an
application are whether the person has
demonstrated their fitness to participate
in the conduct of the affairs of an IDI,
and whether the affiliation, ownership,
control, or participation by the person
in the conduct of the affairs of the
institution may constitute a threat to the
safety and soundness of the institution
or the interests of its depositors or
threaten to impair public confidence in
the institution.

(d) Individualized assessment. When
evaluating applications, the FDIC will
conduct an individualized assessment
that will consider:

(1) Whether the conviction or program
entry is subject to section 19, and the
specific nature and circumstances of the
offense;

(2) Whether the participation directly
or indirectly by the person in any
manner in the conduct of the affairs of
the IDI constitutes a threat to the safety
and soundness of the institution or the
interests of its depositors or threatens to
impair public confidence in the
institution;

(3) Evidence of rehabilitation,
including the applicant’s age at the time
of the conviction or program entry, the
time that has elapsed since the
conviction or program entry, and the
relationship of the individual’s offense
to the responsibilities of the applicable
position;

(4) The individual’s employment
history, letters of recommendation,
certificates documenting participation
in substance-abuse programs, successful
participating in job preparation and
educational programs, and other
relevant evidence;

(5) The ability of management of the
IDI to supervise and control the person’s
activities;

(6) The level of ownership or control
the person will have of an IDI;

(7) The applicability of the IDI's
fidelity bond coverage to the person;
and

(8) Any additional factors in the
specific case that appear relevant to the
application or the applicant including,
but not limited to, the opinion or
position of the primary Federal or State
regulator.

(e) No re-consideration of guilt. The
question of whether a person, who was
convicted of a crime or who agreed to
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a program entry, was guilty of that crime
shall not be at issue in a proceeding
under this subpart or under 12 CFR part
308, subpart M.

(f) Factors considered for enumerated
offenses. The foregoing factors will also
be applied by the FDIC to determine
whether the interests of justice are
served in seeking an exception in the
appropriate court when an application
is made to terminate the ten-year ban
prior to its expiration date under 12
U.S.C. 1829(a)(2) for certain Federal
offenses.

(g) Mandatory conditions of approval.
All approvals and orders will be subject
to the condition that the person be
covered by a fidelity bond to the same
extent as others in similar positions. If
the FDIC has approved an application
filed by an individual and has issued a
consent order, the individual must
disclose the presence of the
conviction(s) or program entry(ies) to all
IDIs in the affairs of which they wish to
participate.

(h) Institution-sponsored
applications: work at same employer.
When deemed appropriate by the FDIC,
institution-sponsored applications are to
allow the individual to work for the
same employer (without restrictions on
the location) and across positions,
except that the prior consent of the FDIC
(which may require a new application)
will be required for any proposed
significant changes in the individual’s
security-related duties or
responsibilities, such as promotion to an
officer or other positions that the
employer determines will require higher
security screening credentials.

(i) Work at a different employer after
certain approvals. In situations in
which an approval has been granted for
a person to participate in the affairs of
a particular IDI and the person
subsequently seeks to participate at
another IDI, another application must be
submitted and approved by the FDIC
prior to the person participating in the
affairs of the other IDL

§303.230 What will the FDIC do if the
application is denied?

(a) The FDIC will inform the applicant
in writing that the application has been
denied and summarize or cite the
relevant considerations specified in
§303.229.

(b) The denial will also notify the
applicant that a written request for a
hearing under 12 CFR part 308, subpart
M, may be filed with the FDIC Executive
Secretary within 60 days after the
denial. The request for a hearing must
include the relief desired, the grounds
supporting the request for relief, and
any supporting evidence.

§303.231 Waiting time for a subsequent
application if an application is denied.

(a) An application under section 19
may be made in writing at any time
more than one year after the issuance of
a decision denying an application under
section 19. If the original denial is
subject to a request for a hearing, then
the subsequent application may be filed
at any time more than one year after the
decision of the FDIC Board of Directors,
or its designee, denying the application.
Unless with the passage of time the
individual is no longer subject to
section 19, the prohibition against
participating in the affairs of an IDI
under section 19 shall continue until
the individual has been granted consent
in writing to participate in the affairs of
an IDI by the Board of Directors or its
designee.

(b) An institution-sponsored
application is not subject to the one-year
waiting period if the application—

(1) Follows the denial of an
individual application; or

(2) Follows the denial of an
institution-sponsored application and
the subsequent application is sponsored
by a different institution or is for a
different position.

PART 308—RULES OF PRACTICE AND
PROCEDURE

m 3. The authority citation for part 308
continues to read as follows:

Authority: 5 U.S.C. 504, 554-557; 12
U.S.C. 93(b), 164, 505, 1464, 1467(d), 1467a,
1468, 1815(e), 1817, 1818, 1819, 1820, 1828,
1829, 1829(b), 18311, 1831m(g)(4), 18310,
1831p-1, 1832(c), 1884(b), 1972, 3102,
3108(a), 3349, 3909, 4717, 5412(b)(2)(C),
5414(b)(3); 15 U.S.C. 78(h) and (i), 780(c)(4),
780—4(c), 780-5, 78q-1, 78s, 78u, 78u-2,
78u-3, 78w, 6801(b), 6805(b)(1); 28 U.S.C.
2461 note; 31 U.S.C. 330, 5321; 42 U.S.C.
4012a; Pub. L. 104-134, sec. 31001(s), 110
Stat. 1321; Pub. L. 109-351, 120 Stat. 1966;
Pub. L. 111-203, 124 Stat. 1376; Pub. L. 114—
74, sec. 701, 129 Stat. 584.

m 4. Revise § 308.156 to read as follows:

§308.156 Scope.

The rules and procedures set forth in
this subpart shall apply to an
application filed under section 19 of the
FDI Act, 12 U.S.C. 1829 (section 19),
and 12 CFR part 303, subpart L, by an
insured depository institution (IDI),
depository institution holding company,
or an individual (any of which could be
termed an applicant). Section 19 states
that if an individual has been convicted
of any criminal offense involving
dishonesty, a breach of trust, or money
laundering, or who has agreed to enter
into a pretrial diversion or similar
program in connection with the
prosecution of such offense, the

individual must seek the prior written
consent of the FDIC to: become or
continue as an institution-affiliated
party (IAP) with respect to an IDI; own
or control directly or indirectly an IDI;
or participate directly or indirectly in
any manner in the conduct of the affairs
of an IDI. This subpart shall apply only
after such application has been denied
under 12 CFR part 303, subpart L.

m 5. Amend § 308.158 by revising
paragraphs (b) and (d) through (f) to
read as follows:

§308.158 Hearings.

* * * * *

(b) Burden of proof. The burden of
going forward with a prima facie case
shall be upon the FDIC. The ultimate
burden of proof shall be upon the
applicant seeking the FDIC’s consent for
an individual to: become or continue as
an IAP with respect to an IDI; own or
control directly or indirectly an IDI; or
participate directly or indirectly in any
manner in the conduct of the affairs of
an IDL

* * * * *

(d) Written submissions in lieu of
hearing. The applicant may in writing
waive a hearing and elect to have the
matter determined on the basis of
written submissions.

(e) Failure to request or appear at
hearing. Failure to request a hearing
shall constitute a waiver of the
opportunity for a hearing. Failure to
appear at a hearing in person or through
an authorized representative shall
constitute a waiver of a hearing. If a
hearing is waived, and if there has not
been a written submission in lieu of a
hearing, the individual shall remain
prohibited under section 19.

(f) Decision by Board of Directors or
its designee. Within 60 days following
the Administrative Officer’s certification
of the record to the Board of Directors
or its designee, the Board of Directors or
its designee shall notify the applicant
whether the individual shall remain
prohibited under section 19. The
notification shall state the basis for any
decision of the Board of Directors or its
designee that is adverse to the applicant.

Federal Deposit Insurance Corporation.
By order of the Board of Directors.

Dated at Washington, DC, on October 24,
2023.

James P. Sheesley,

Assistant Executive Secretary.

[FR Doc. 2023-23853 Filed 11-13-23; 8:45 am]
BILLING CODE 6714-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2023-2149; Project
Identifier MCAI-2023-00136—-E]

RIN 2120-AA64

Airworthiness Directives; GE Aviation
Czech s.r.o. (Type Certificate
Previously Held by WALTER Engines
a.s., Walter a.s., and MOTORLET a.s.)
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2022-13-16, which applies to all GE
Aviation Czech s.r.0. (GEAC) (type
certificate previously held by WALTER
Engines a.s., Walter a.s., and
MOTORLET a.s.) Model M601D-11
engines; and AD 2022-14-12, which
applies to certain GEAC Model M601D—
11, M601E-11, M601E-11A, M601E—
11AS, M601E-11S, and M601F engines.
AD 2022-13-16 requires revising the
airworthiness limitations section (ALS)
of the existing engine maintenance
manual (EMM) to incorporate a visual
inspection of the centrifugal compressor
case for cracks. AD 2022—-14-12 requires
replacing the propeller shaft for Model
M601F engines. AD 2022-14-12 also
requires calculating the accumulated
life of the propeller shaft and replacing
the propeller shaft, if necessary, for
model M601D-11, M601E-11, M601E—
11A, M601E-11AS, and M601E-11S
engines. Since the FAA issued AD
2022-13-16 and AD 2022-14-12, the
manufacturer revised the ALS of the
existing EMM to introduce new and
more restrictive tasks and limitations,
expand the applicability to all Model
M601 engines, and incorporate certain
requirements addressed by AD 2021-
13-07 and AD 2023-01-10, which
prompted this proposed AD. This
proposed AD would require revising the
ALS of the existing EMM and the
operator’s existing approved engine
maintenance or inspection program, as
applicable, to incorporate new and more
restrictive tasks and limitations, as
specified in a European Union Aviation
Safety Agency (EASA) AD, which is
proposed for incorporation by reference
(IBR). The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this NPRM by December 29, 2023.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-2149; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The street address for
Docket Operations is listed above.

Material Incorporated by Reference:

e For service information identified
in this NPRM, contact EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; phone: +49 221 8999 000;
email: ADs@easa.europa.eu; website:
easa.europa.eu. You may find this
material on the EASA website at
ad.easa.europa.eu. It is also available at
regulations.gov under Docket No. FAA-
2023-2149.

e You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call (817) 222-5110.

FOR FURTHER INFORMATION CONTACT:
Barbara Caufield, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; phone:
(781) 238—7146; email:
barbara.caufield@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include ‘“Docket No.
FAA-2023-2149; Project Identifier
MCAI-2023-00136-E” at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing

date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Barbara Caufield,
Aviation Safety Engineer, FAA, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590. Any commentary that the
FAA receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

The FAA issued AD 2021-13-07,
Amendment 39-21612 (86 FR 31601,
June 15, 2021) (AD 2021-13-07) for all
GEAC Model M601D-11, M601E-11,
M601E-11A, M601E-11AS, M601E—
11S, and M601F engines. AD 2021-13—
07 was prompted by an MCAI originated
by EASA. EASA issued EASA
Emergency AD 2021-0125-E, dated May
7, 2021 (EASA Emergency AD 2021—
0125-E) to correct an unsafe condition
identified as the manufacturer finding
errors in the ALS of the existing EMM,
including errors in the formula to
determine the consumed equivalent
flight cycles of critical parts and errors
with certain part numbers. The
manufacturer also determined that the
life limit of a certain compressor case
installed on Model M601E engines was
not listed in the ALS of the applicable
EMM.

AD 2021-13-07 requires recalculating
the life of critical parts and replacing
critical parts, if necessary. AD 2021-13—
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07 also requires replacing a certain
compressor case. The FAA issued AD
2021-13-07 to prevent failure of the
engine.

The FAA issued AD 2022-13-16,
Amendment 39-22102 (87 FR 37986,
June 27, 2022) (AD 2022-13-16), for all
GEAC Model M601D-11 engines. AD
2022-13-16 was prompted by an MCAI
originated by EASA, which is the
Technical Agent for the Member States
of the European Union. EASA issued
AD 2021-0060, dated March 3, 2021
(EASA AD 2021-0060) to correct an
unsafe condition identified as the
manufacturer revising the ALS to
introduce a visual inspection of the
centrifugal compressor case for cracks.

AD 2022-13-16 requires revising the
ALS of the existing EMM to incorporate
a visual inspection of the centrifugal
compressor case for cracks. The FAA
issued AD 2022-13-16 to prevent
failure of the centrifugal compressor
case.

The FAA issued AD 2022-14-12,
Amendment 39-22117 (87 FR 42066,
July 14, 2022) (AD 2022-14-12), for
certain GEAC Model M601D-11,
M601E-11, M601E-11A, M601E-11AS,
M601E-11S, and M601F engines. AD
2022-14-12 was prompted by an MCAI
originated by EASA. EASA issued AD
2021-0154, dated July 1, 2021 (EASA
AD 2021-0154) to correct an unsafe
condition identified as the absence of
life limits for the propeller shaft part
number M601-6081.6 in the ALS of the
applicable EMM, as well as a lack of
data necessary for operators to
determine the accumulated life of
certain propeller shafts, resulting in a
propeller shaft life limit that may not
have been implemented correctly.

AD 2022-14-12 requires replacing the
propeller shaft for Model M601F
engines. AD 2022-14-12 also requires
calculating the accumulated life of the
propeller shaft and replacing the
propeller shaft, if necessary, for model
M601D-11, M601E-11, M601E-11A,
M601E-11AS, and M601E-11S engines.
The FAA issued AD 2022-14-12 to
prevent failure of the propeller shaft.

The FAA issued AD 2023-01-10,
Amendment 39-22304 (88 FR 7578,
February 6, 2023) (AD 2023-01-10) for
certain GEAC Model M601E-11,
M601E-11A, M601E-11AS, M601E—
118, and M601F engines. AD 2023—-01—
10 was prompted by an MCAI originated
by EASA. EASA issued EASA AD 2021-
0264, dated November 22, 2021 (EASA
AD 2021-0264) to correct an unsafe
condition identified as the exclusion of
life limits for certain compressor cases
and compressor drums from the ALS of
the EMM and certain compressor cases
that, following rework, were improperly

re-identified and had incomplete engine
logbook entries.

AD 2023-01-10 requires recalculating
the consumed life for certain
compressor cases and compressor
drums and replacing certain compressor
cases and compressor drums, if
necessary. The FAA issued AD 2023-
01-10 to prevent failure of the
compressor case and compressor drum.

Actions Since the Previous ADs Were
Issued

Since the FAA issued AD 2021-13—
07, AD 2022-13-16, AD 2022-14-12,
and AD 2023-01-10, EASA superseded
EASA AD 2021-0060 and EASA AD
2021-0154 and issued EASA AD 2023-
0020, dated January 23, 2023 (EASA AD
2023-0020) (also referred to as the
MCALI). The MCAI states that the
manufacturer revised the ALS to
incorporate new and more restrictive
tasks and limitations, expand the
applicability to all model M601 series
engines, and include certain
requirements that were previously
addressed by EASA Emergency AD
2021-0125-E and EASA AD 2021-0264.
The MCALI also states that the
manufacturer published service
information that specifies instructions
to determine the accumulated life of
certain propeller shafts.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2023-2149.

Related Service Information Under 1
CFR Part 51

The FAA reviewed EASA AD 2023—
0020, which specifies procedures for
accomplishment of the actions specified
in the ALS, including performing
maintenance tasks, replacing life-
limited parts, and revising the existing
approved maintenance or inspection
program, as applicable, by incorporating
the instructions and associated
thresholds and intervals described in
the ALS, as applicable to engine model
and depending on engine configuration.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

FAA’s Determination

These products have been approved
by the aviation authority of another
country and are approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with this
State of Design Authority, it has notified
the FAA of the unsafe condition
described in the MCAI referenced
above. The FAA is issuing this NPRM
after determining that the unsafe

condition described previously is likely
to exist or develop on other products of
the same type design.

Proposed AD Requirements in This
NPRM

This proposed AD would require
accomplishing the actions specified in
the MCAI described previously, except
for any differences identified as
exceptions in the regulatory text of this
proposed AD and as discussed under
“Differences Between this Proposed AD
and the MCAL”

This proposed AD would terminate
the requirements of paragraphs (g)(1)
through (3) of AD 2021-13-07 for model
M601D-11, M601E-11, M601E-11A,
M601E-11AS, M601E-11S, and M601F
engines only.

This proposed AD would terminate
the requirements of paragraphs (g)(1)
through (3) of AD 2023-01-10 for model
M601E-11, M601E-11A, M601E-11AS,
M601E-118S, and M601F engines only.

The owner/operator (pilot) holding at
least a private pilot certificate may
revise the ALS of the existing EMM and
must enter compliance with the
applicable paragraph of this proposed
AD into the engine maintenance records
in accordance with 14 CFR 43.9(a) and
91.417(a)(2)(v). The pilot may perform
this action because it only involves
revising the pilot’s manual. This action
could be performed equally well by a
pilot or a mechanic. This is an
exception to the FAA’s standard
maintenance regulations.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA developed a process to
use some civil aviation authority (CAA)
ADs as the primary source of
information for compliance with
requirements for corresponding FAA
ADs. The FAA has since coordinated
with other manufacturers and CAAs to
use this process. As a result, the FAA
proposes to incorporate by reference
EASA AD 2023-0020 in the FAA final
rule. This proposed AD would,
therefore, require compliance with
EASA AD 2023-0020 in its entirety
through that incorporation, except for
any differences identified as exceptions
in the regulatory text of this proposed
AD. Using common terms that are the
same as the heading of a particular
section in the EASA AD does not mean
that operators need comply only with
that section. For example, where the AD
requirement refers to “all required
actions within the compliance times,”
compliance with this AD requirement is
not limited to the section titled
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“Required Action(s) and Compliance
Time(s)” in EASA AD 2023-0020.
Service information required by the
EASA AD for compliance will be
available at regulations.gov under
Docket No. FAA-2023-2149 after the
FAA final rule is published.

Differences Between This Proposed AD
and the MCAI

Where the MCAI applies to Model
M601D, M601D-1, M601D-2, M601D—
11NZ, M601E, M601E-21, M601FS, and
M601Z engines, this proposed AD does
not, as these engine models are not type
certificated in the United States.

Where the MCAI defines the AMP as
the approved Aircraft Maintenance
Programme containing the tasks on the

basis of which the scheduled

maintenance is conducted to ensure the
continuing airworthiness of each
operated engine, this proposed AD
defines the AMP as the aircraft
maintenance program containing the
tasks on the basis of which the
scheduled maintenance is conducted to
ensure the continuing airworthiness of
each operated airplane.

Where the MCALI specifies the ALS of
GEAC EMM No. 0982309, Revision 21,
dated November 18, 2022, this proposed
AD specifies the ALS of GEAC EMM No.
0982309, Revision 22, dated March 10,
2023. The ALS in Revision 22 of GEAC
EMM No. 0982309 is unchanged from
Revision 21.

Where paragraph (3) of the MCAI
specifies revising the approved Aircraft

ESTIMATED COSTS

Maintenance Programme within 12
months after the effective date of EASA
AD 2023-0020, this proposed AD would
require revising the ALS of the existing
approved engine maintenance or
inspection program, as applicable,
within 90 days after the effective date of
this AD.

This proposed AD would not require

compliance with paragraphs (1), (2), (4),
and (5) of the MCALI

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 42
engines installed on airplanes of U.S.
registry.

The FAA estimates the following
costs to comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Revise the ALS .....cccooevvveeiereee e, 1 work-hour x $85 per hour = $85 ........ $0 $85 $3,570

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
2022-13-16, Amendment 39-22102 (87
FR 37986, June 27, 2022); and
Airworthiness Directive 2022-14-12,
Amendment 39-22117 (87 FR 42066,
July 14, 2022); and

m b. Adding the following new
airworthiness directive:

GE Aviation Czech s.r.o. (Type Certificate
Previously Held by WALTER Engines
a.s., Walter a.s., and MOTORLET a.s.):
Docket No. FAA-2023-2149; Project
Identifier MCAI-2023-00136-E.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by December 29,
2023.

(b) Affected ADs

(1) This AD affects AD 2021-13-07,
Amendment 39-21612 (86 FR 31601, June
15, 2021) (AD 2021-13-07).

(2) This AD replaces AD 2022-13-16,
Amendment 39-22102 (87 FR 37986, June
27, 2022) (AD 2022-13-186).

(3) This AD replaces AD 2022-14-12,
Amendment 39-22117 (87 FR 42066, July 14,
2022) (AD 2022-14-12).

(4) This AD affects AD 2023-01-10,
Amendment 39-22304 (88 FR 7578, February
6, 2023) (AD 2023-01-10).

(c) Applicability

This AD applies to GE Aviation Czech
s.r.0. (GEAC) (type certificate previously held
by WALTER Engines a.s., Walter a.s., and
MOTORLET a.s.) Model M601D-11, M601E~
11, M601E-11A, M601E-11AS, M601E-11S,
and M601F engines.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7210, Turbine Engine Reduction Gear.

(e) Unsafe Condition

This AD was prompted by the
manufacturer revising the airworthiness
limitations section (ALS) of the existing
engine maintenance manual (EMM) to
introduce new and more restrictive tasks and
limitations and associated thresholds and
intervals for life-limited parts. The FAA is
issuing this AD to prevent failure of the
engine. The unsafe condition, if not
addressed, could result in uncontained
release of a critical part, damage to the
engine, and damage to the airplane.
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(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Except as specified in paragraph (h) of
this AD: Perform all required actions within
the compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2023-0020, dated
January 23, 2023 (EASA AD 2023-0020).

(2) The action required by paragraph (g)(1)
of this AD may be performed by the owner/
operator (pilot) holding at least a private pilot
certificate and must be entered into the
aircraft records showing compliance with
this AD in accordance with 14 CFR 43.9(a)
and 91.417(a)(2)(v). The record must be
maintained as required by 14 CFR 91.417,
121.380, or 135.439.

(h) Exceptions to EASA AD 2023-0020

(1) Where EASA AD 2023-0020 defines the
AMP as “The Aircraft Maintenance
Programme (AMP) contains the tasks on the
basis of which the scheduled maintenance is
conducted to ensure the continuing
airworthiness of each operated engine,”
replace that text with “the aircraft
maintenance program containing the tasks on
the basis of which the scheduled
maintenance is conducted to ensure the
continuing airworthiness of each operated
airplane.”

(2) Where EASA AD 2023-0020 specifies
the ALS as “The Airworthiness Limitations
Section of the GEAC Engine Maintenance
Manual (EMM) No. 0982309 Revision 21,”
replace that text with “The Airworthiness
Limitations Section of the GEAC Engine
Maintenance Manual (EMM) No. 0982309
Revision 22.” The ALS in Revision 22 of the
EMM is unchanged from Revision 21.

(3) Where EASA AD 2023-0020 refers to its
effective date, this AD requires using the
effective date of this AD.

(4) Where paragraph (3) of EASA AD 2023-
0020 specifies “Within 12 months after the
effective date of this AD, revise the approved
AMP,” replace that text with “Within 90
days after the effective date of this AD, revise
the ALS of the existing approved engine
maintenance or inspection program, as
applicable.”

(5) This AD does not require compliance
with paragraphs (1), (2), (4), and (5) of EASA
AD 2023-0020.

(6) This AD does not adopt the Remarks
paragraph of EASA AD 2023-0020.

(i) Provisions for Alternative Actions and
Intervals

After performing the actions required by
paragraph (g) of this AD, no alternative
actions and associated thresholds and
intervals, including life limits, are allowed
unless they are approved as specified in the
provisions of the “Ref. Publications” section
of EASA AD 2023-0020.

(j) Terminating Action for Certain Actions
Required by Affected ADs

(1) Accomplishing the actions required by
paragraph (g) of this AD terminates the
requirements of paragraphs (g)(1) through (3)

of AD 2021-13-07 for model M601D-11,
M601E-11, M601E-11A, M601E-11AS,
M601E-11S, and M601F engines only.

(2) Accomplishing the actions required by
paragraph (g) of this AD terminates the
requirements of paragraphs (g)(1) through (3)
of AD 2023-01-10 for model M601E-11,
M601E-11A, M601E-11AS, M601E-118S, and
M601F engines only.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Validation
Branch, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, send it to the attention of the person
identified in paragraph (1) of this AD and
email to ANE-AD-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(1) Additional Information

For more information about this AD,
contact Barbara Caufield, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; phone: (781) 238—
7146; email: barbara.caufield@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2023-0020, dated January 23,
2023.

(ii) [Reserved]

(3) For EASA AD 2023-0020, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; phone: +49 221 8999 000;
email: ADs@easa.europa.eu; website:
easa.europa.eu. You may find this EASA AD
on the EASA website at ad.easa.europa.eu.

(4) You may view this service information
at FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222—-5110.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on November 2, 2023.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-24639 Filed 11-13-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-128276—12]
RIN 1545-BO07

Recognition and Deferral of Section
987 Gain or Loss; Comment Period
Reopening

AGENCY: Internal Revenue Service (IRS),

Treasury.

ACTION: Notice of proposed rulemaking;
reopening of comment period.

SUMMARY: The Department of the
Treasury and the IRS are reopening the
comment period for REG-128276-12,
published in the Federal Register on
December 8, 2016, relating to the
determination and recognition of
taxable income or loss and foreign
currency gain or loss with respect to a
qualified business unit.

DATES: The comment period for REG—
12827612 (81 FR 88882, December 8,
2016) (the “2016 proposed regulations”)
is reopened, and additional written or
electronic comments and requests for a
public hearing must be received by
February 12, 2024.

ADDRESSES: Commenters are strongly
encouraged to submit additional public
comments electronically via the Federal
eRulemaking Portal at https://
www.regulations.gov (indicate IRS and
REG-128276-12) by following the
online instructions for submitting
comments. Requests for a public hearing
must be submitted as prescribed in the
“Comments and Requests for a Public
Hearing” section. Once submitted to the
Federal eRulemaking Portal, comments
cannot be edited or withdrawn. The
Department of the Treasury (the
“Treasury Department”) and the IRS
will publish for public availability any
comments submitted to the IRS’s public
docket. Send paper submissions to:
CC:PA:01:PR (REG-128276-12), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT: Jack
Zhou at (202) 317—6938; concerning
submissions of comments, requests for a
public hearing, or access to a public
hearing, Vivian Hayes at (202) 317-6901
(not toll-free numbers) or by email to
publichearings@irs.gov (preferred).
SUPPLEMENTARY INFORMATION: On
December 8, 2016, the Treasury
Department and the IRS published a
notice of proposed rulemaking (REG—
128276-12, 81 FR 88882, December 8,
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2016) (the “2016 proposed regulations”)
in the Federal Register. The 2016
proposed regulations cross-reference
temporary regulations in Treasury
Decision 9795 (81 FR 88854, December
8, 2016) (the “temporary regulations”),
which provided rules under section 987
of the Internal Revenue Code relating to
the determination and recognition of
taxable income or loss and foreign
currency gain or loss with respect to a
qualified business unit. On May 13,
2019, the Treasury Department and the
IRS published Treasury Decision 9857
(84 FR 20790, May 13, 2019), which
finalized parts of the 2016 proposed
regulations and withdrew one section of
the temporary regulations. The
temporary regulations that were not
finalized or withdrawn expired on
December 6, 2019. A notice of proposed
rulemaking published in this issue of
the Federal Register contains new
proposed regulations under section 987
and withdraws parts of the 2016
proposed regulations. The parts of the
2016 proposed regulations that remain
outstanding include: (1) rules regarding
the treatment of section 988 transactions
of a section 987 QBU (see §§1.987-1,
1.987-3, and 1.988-1 of the 2016
proposed regulations); (2) rules
regarding QBUs with the U.S. dollar as
their functional currency (see §§1.987—
1 and 1.987—-6 of the 2016 proposed
regulations); (3) rules regarding the
translation of income used to pay
creditable foreign income taxes (see
§1.987-3 of the 2016 proposed
regulations); and (4) rules requiring the
deferral of certain section 988 loss that
arises with respect to related-party loans
(see §1.988-2 of the 2016 proposed
regulations).

The Treasury Department and the IRS
are considering finalizing these parts of
the 2016 proposed regulations and,
therefore, are reopening the comment
period for 90 days. Comments that were
previously submitted in accordance
with the 2016 proposed regulations will
be considered and do not need to be
resubmitted.

Comments and Requests for a Public
Hearing: Before the parts of the 2016
proposed regulations that remain
outstanding are adopted as final
regulations, consideration will be given
to comments that are submitted timely
to the IRS as prescribed in this Notice
in the “Addresses” section. Any
comments submitted will be made
available at https://www.regulations.gov
or upon request.

A public hearing will be scheduled if
requested in writing by any person who
timely submits written comments.
Requests for a public hearing are also
encouraged to be made electronically. If

a public hearing is scheduled, notice of
the date and time for the public hearing
will be published in the Federal
Register.

Oluwafunmilayo A. Taylor,

Section Chief, Publications and Regulations
Section, Associate Chief Counsel, (Procedure
and Administration).

[FR Doc. 2023-24650 Filed 11-9-23; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 53

[REG-142338-07]

RIN 1545-BI33

Taxes on Taxable Distributions From

Donor Advised Funds Under Section
4966

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations regarding excise
taxes on taxable distributions made by
a sponsoring organization from a donor
advised fund (DAF), and on the
agreement of certain fund managers to
the making of such distributions. The
proposed regulations would provide
guidance regarding DAFs and taxable
distributions. The proposed regulations
generally would apply to certain
organizations, including community
foundations and other charitable
organizations, that maintain one or more
DAFs, and to other persons involved
with the DAFs, including donors,
donor-advisors, related persons, and
certain fund managers.

DATES: Written or electronic comments
and requests for a public hearing must
be received by January 16, 2024.
ADDRESSES: Commenters are strongly
encouraged to submit public comments
electronically. Submit electronic
submissions via the Federal
eRulemaking Portal at https://
www.regulations.gov (indicate IRS and
REG-142338-07) by following the
online instructions for submitting
comments. Requests for a public hearing
must be submitted as prescribed in the
“Comments and Requests for a Public
Hearing” section. Once submitted to the
Federal eRulemaking Portal, comments
cannot be edited or withdrawn. The
Department of the Treasury (Treasury
Department) and the IRS will publish
for public availability any comment
received to its public docket, whether
submitted electronically or in hard

copy. Send paper submissions to:
CC:PA:01:PR (REG-142338-07), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Ward L. Thomas at (202) 317-5800 (not
a toll-free number); concerning
submission of comments and requests
for a public hearing, contact Vivian
Hayes by email at publichearings@
irs.gov (preferred) or by phone at (202)
317—6901 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background
I. Overview

Some charitable organizations
(including community foundations)
establish accounts to which donors may
contribute and thereafter provide
nonbinding advice or recommendations
with regard to distributions from the
account or the investment of assets in
the account. Such accounts are
commonly referred to as ““donor advised
funds” or “DAFs.” Sections 1231-1235
of the Pension Protection Act of 2006
(PPA), Public Law 109-280, 120 Stat.
780, 1094-1102 (August 17, 2006),
enacted various amendments to the
Internal Revenue Code (Code) regarding
DAFs. Among these, section 1232 of the
PPA amended section 4958 of the Code
to add special rules relating to excess
benefit transactions with DAFs; section
1231(b) of the PPA added section 4967
to the Code, which imposes an excise
tax on prohibited benefits resulting from
distributions from DAFs; and section
1231(a) of the PPA added section 4966
of the Code, which imposes excise taxes
on taxable distributions made by
sponsoring organizations from a DAF,
and on the agreement of certain fund
managers to the making of such
distributions. This notice of proposed
rulemaking contains proposed
amendments to 26 CFR part 53
(Foundation and Similar Excise Taxes)
under section 4966 (proposed
regulations).

II. Statutory Provisions

A. Section 4958

Section 4958 imposes an excise tax on
any “‘excess benefit transaction,” which
is defined generally under section
4958(c)(1) as any transaction in which
an economic benefit is provided, the
value of which exceeds the value of any
consideration received, by an applicable
tax-exempt organization (including a
section 501(c)(3) sponsoring
organization of a DAF) directly or
indirectly to or for the use of a
disqualified person with respect to a
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transaction.! This excise tax under
section 4958 is paid by the disqualified
person with respect to the transaction.
A separate excise tax, paid by
organization managers, is imposed on
the participation of any organization
manager in the transaction, knowing
that it is an excess benefit transaction,
unless such participation is not willful
and is due to reasonable cause.

Section 1232 of the PPA amended
section 4958 to provide that, with
respect to any transaction that involves
a DAF, a disqualified person includes
(1) any donor with respect to the DAF,
(2) any donor-advisor with respect to
the DAF, and (3) any member of the
family, or any 35-percent controlled
entity of a donor or donor-advisor or
member of their families with respect to
the DAF, each, a “related person,” and
to provide that any grant, loan,
compensation, or other similar payment
from the DAF to such disqualified
person is an excess benefit transaction.
For purposes of this special rule for
transactions involving DAFs, the excess
benefit includes the entire amount of
the grant, loan, compensation, or other
similar payment. The PPA also
amended section 4958 to treat as a
disqualified person with respect to a
transaction involving a sponsoring
organization an investment advisor (or a
family member or a 35-percent
controlled entity of such person).

B. Section 4966

1. DAFs

Section 4966(d)(2)(A) defines a
“DAF” generally as a fund or account
(1) that is separately identified by
reference to contributions of a donor or
donors, (2) that is owned and controlled
by a sponsoring organization, and (3)
with respect to which a donor (or any
person appointed or designated by the
donor, namely, a donor-advisor) has, or
reasonably expects to have, advisory
privileges with respect to the
distribution or investment of amounts
held in the fund or account by reason
of the donor’s status as a donor.

Section 4966(d)(2)(B)(i) states that a
DAF does not include a fund or account
that makes distributions only to a single
identified organization or governmental
entity. Section 4966(d)(2)(B)(ii) states
that a DAF does not include a fund or
account with respect to which a donor
or a donor-advisor provides advice

1For this purpose, a disqualified person is
defined under section 4958(f) as a person who was,
at any time during the five-year period ending on
the date of the transaction, in a position to exercise
substantial influence over the affairs of the
organization, and certain related persons, with
special rules for DAFs and section 509(a)(3)
organizations.

regarding grants to individuals for
travel, study, or similar purposes if (1)
the donor’s, or the donor-advisor’s,
advisory privileges are exercised
exclusively in the donor’s or donor-
advisor’s capacity as a member of a
committee all the members of which are
appointed by the sponsoring
organization, (2) no combination of
donor(s), donor-advisor(s), or persons
related to such persons directly or
indirectly control the committee, and (3)
all grants are awarded on an objective
and nondiscriminatory basis pursuant to
a procedure approved in advance by the
sponsoring organization’s board of
directors, and the procedure is designed
to ensure that the grants meet the
requirements of section 4945(g)(1), (2),
or (3).

Section 4966(d)(2)(C) authorizes the
Secretary of the Treasury or her delegate
(Secretary) to exempt a fund or account
from treatment as a DAF if it (1) is
advised by a committee not directly or
indirectly controlled by the donor or
any donor-advisor (and any related
parties), or (2) benefits a single
identified charitable purpose.

2. Sponsoring Organizations

Section 4966(d)(1) defines a
‘“sponsoring organization” as an
organization described in section 170(c)
(including a foreign organization that
otherwise would be described in section
170(c)(2)), other than a private
foundation (as defined in section 509(a))
or a governmental entity (as defined in
section 170(c)(1)), that maintains one or
more DAFs.

3. Excise Tax on Taxable Distributions

Section 4966(a)(1) imposes a 20
percent excise tax on each taxable
distribution, payable by the sponsoring
organization with respect to the DAF.
Section 4966(c)(1) defines a ‘“‘taxable
distribution” as including any
distribution from a DAF to any natural
person. Section 4966(c)(1) also defines a
taxable distribution as including a
distribution from a DAF to any other
person if (1) the distribution is for any
purpose other than a purpose specified
in section 170(c)(2)(B),2 or (2) the
sponsoring organization does not
exercise expenditure responsibility with
respect to the distribution in accordance
with section 4945(h).

2 Section 170(c)(2)(B) defines charitable
contributions to include contributions to certain
organizations for the following purposes: religious,
charitable, scientific, literary, or educational
purposes, or to foster national or international
amateur sports competition (but only if no part of
the organization’s activities involve the provision of
athletic facilities or equipment), or for the
prevention of cruelty to children or animals.

Section 4966(c)(2) provides that a
taxable distribution, however, does not
include a distribution from a DAF to (1)
any organization described in section
170(b)(1)(A) (other than a disqualified
supporting organization), (2) the
sponsoring organization of such DAF, or
(3) any other DAF. Section 4966(d)(4)
defines a “disqualified supporting
organization” as (1) a Type III
supporting organization that is not
functionally integrated and (2) any other
supporting organization if the donor or
any donor-advisor (and any related
parties) with respect to a DAF directly
or indirectly controls a supported
organization of the supporting
organization.

4. Excise Tax on Agreement of Fund
Manager

Section 4966(a)(2) imposes a five
percent excise tax on the agreement of
a fund manager to the making of a
taxable distribution knowing that it is a
taxable distribution, payable by any
fund manager who agreed to the making
of the distribution. Section 4966(d)(3)
defines a “fund manager” with respect
to any sponsoring organization as (1) an
officer, director, or trustee of such
sponsoring organization (or an
individual having powers or
responsibilities similar to those of
officers, directors, or trustees of the
sponsoring organization), and (2) with
respect to any act (or failure to act), the
employees of the sponsoring
organization having authority or
responsibility with respect to each act
(or failure to act).

Section 4966(b) provides that, if more
than one fund manager is liable under
section 4966(a)(2), then all such persons
are jointly and severally liable with
respect to the distribution; however, the
maximum amount of tax imposed by
section 4966(a)(2) with respect to any
one taxable distribution is $10,000.

C. Section 4967

The PPA also added section 4967,
which imposes an excise tax on the
advice that a donor, donor-advisor, or
related person provides regarding a
distribution from a DAF that results in
such person or any other donor, donor-
advisor, or related person receiving,
directly or indirectly, a more than
incidental benefit. This excise tax is
paid by any donor, donor-advisor, or
related person who advises the
sponsoring organization as to the
distribution or who receives the
prohibited benefit. A separate excise
tax, paid by the fund manager, is
imposed on the agreement of any fund
manager of the sponsoring organization
to the making of the distribution,
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knowing that it would confer a
prohibited benefit. Section 4967(b)
provides that, with respect to any
distribution, no tax can be imposed
under section 4967 if a tax has been
imposed under section 4958.

II1. Administrative Guidance

In December 2006, the Treasury
Department and the IRS issued Notice
2006-109, 2006—2 C.B. 1121, to provide
interim guidance on certain
requirements enacted by the PPA,
including those that affect DAFs.3
Notice 2006—109 also requested
comments regarding the notice and
suggestions for future guidance.

In February 2007, the Treasury
Department and the IRS issued Notice
2007-21, 2007-1 C.B. 611, requesting
comments in connection with a study
conducted by the Treasury Department
and the IRS on the organization and
operation of DAFs and supporting
organizations, as required by section
1226 of the PPA.

In December 2017, the Treasury
Department and the IRS issued Notice
2017-73, 2017-51 L.R.B. 562, describing
approaches being considered to address
certain issues regarding DAFs and
requesting comments on those
approaches. In particular, Notice 2017—
73 stated, among other things, that the
Treasury Department and the IRS are
considering developing proposed
regulations under section 4967 that
would, if finalized, provide that (1)
certain distributions from a DAF that
pay for the purchase of tickets that
enable a donor, donor-advisor, or
related person under section 4958(f)(7)
to attend or participate in a charity-
sponsored event result in a more than
incidental benefit to such person under
section 4967, and (2) certain
distributions from a DAF that the
distributee charity treats as fulfilling a
pledge made by a donor, donor-advisor,
or related person, do not result in a
more than incidental benefit under

3For example, section 5.01 of Notice 2006—-109
excludes from the definition of a DAF an employer-
sponsored disaster relief fund that meets certain
requirements. To be excluded, the fund must: (1)
serve a single identified charitable purpose, which
is to provide relief from one or more qualified
disasters within the meaning of section 139(c)(1),
(2), or (3); (2) serve a large or indefinite class, i.e.,

a charitable class; (3) select recipients of grants
based on objective determinations of need; (4) select
recipients of grants using either an independent
selection committee or adequate substitute
procedures to ensure that any benefit to the
employer is incidental and tenuous; (5) make no
payment from the fund to or for the benefit of any
director, officer, or trustee of the sponsoring
organization of the fund or for the benefit of any
member of the fund’s selection committee; and (6)
maintain adequate records that demonstrate the
recipients’ needs for the disaster relief assistance.

section 4967 if certain requirements are
met.

In response to these three notices, the
Treasury Department and the IRS
received 118 comments, 74 of which
concerned DAFs and taxable
distributions.# After consideration of the
comments received, the Treasury
Department and the IRS are proposing
these regulations regarding the excise
taxes payable by sponsoring
organizations of DAFs and fund
managers on taxable distributions under
section 4966. The major areas of
comment relating to section 4966 are
discussed in the Explanation of
Provisions.

Explanation of Provisions

1. Definition of Donor Advised Fund

In accordance with section
4966(d)(2)(A), the proposed regulations
would define a DAF generally as a fund
or account (1) that is separately
identified by reference to contributions
of a donor or donors, (2) that is owned
and controlled by a sponsoring
organization, and (3) with respect to
which at least one donor or donor-
advisor has, or reasonably expects to
have, advisory privileges with respect to
the distribution or investment of
amounts held in such fund or account
by reason of the donor’s status as a
donor. Unless otherwise excepted, a
fund or account that meets all three
prongs of the definition would be a
DAF.

A sponsoring organization is
proposed to be defined in accordance
with section 4966(d)(1) as any
organization that (1) is described in
section 170(c) (other than a
governmental unit described in section
170(c)(1)), without the requirement
under section 170(c)(2)(A) that it be
created or organized in the United
States or in any possession thereof, or
under the law of the United States, any
State, the District of Columbia, or any
possession of the United States; (2) is
not a private foundation; and (3)
maintains one or more DAFs.

A. Separate Identification by Reference
to Contributions of a Donor or Donors

Section 4966(d)(2)(A)(i) states that a
DAF must be separately identified by
reference to contributions of a donor or
donors. In general, the proposed
regulations would provide that a fund or
account is separately identified by
reference to contributions of a donor or
donors if the sponsoring organization

4The Treasury Department and the IRS anticipate
that the other comments will be considered in the
development of future guidance under other Code
sections.

maintains a formal record of
contributions to the fund or account
relating to a donor or donors. A formal
record exists regardless of whether the
sponsoring organization commingles the
assets attributed to the fund or account
with other assets of the sponsoring
organization, as long as the sponsoring
organization tracks contributions of a
donor or donors to the fund or account.
A contribution would be defined as any
gift, bequest, or similar payment or
transfer, whether in cash or in-kind, to
or for the use of a sponsoring
organization.

If the sponsoring organization does
not maintain a formal record of
contributions to a fund or account, then
whether a fund or account is separately
identified would be based on all the
facts and circumstances.

The proposed regulations would
provide that facts and circumstances
that are relevant in determining that a
fund or account is separately identified
by reference to contributions of a donor
or donors include: (1) the fund or
account balance reflects items such as
contributions, dividends, interest,
distributions, administrative expenses,
and gains and losses (realized or
unrealized); (2) the fund or account is
named after one or more donors, donor-
advisors, or related persons (as defined
by proposed § 53.4966-1(j)); 5 (3) the
sponsoring organization refers to the
fund or account as a DAF; (4) the
sponsoring organization has an
agreement or understanding with one or
more donors or donor-advisors that such
fund or account is a DAF; (5) one or
more donors or donor-advisors regularly
receive a fund or account statement
from the sponsoring organization; and
(6) the sponsoring organization
generally solicits advice from the
donor(s) or donor-advisor(s) before
making distributions from the fund or
account. The Treasury Department and
the IRS request comments on these and
any additional factors that would be
relevant in determining whether a fund
or account is separately identified by
reference to contributions of a donor or
donors.

Several commenters asked that funds
or accounts funded by certain types of
organizations, such as public charities,
private foundations, or governmental
entities, be excluded from the definition
of a DAF. The proposed regulations
define a donor generally as any person
described in section 7701(a)(1) that

5 Section 53.4966—1(j) of the proposed regulations
defines “‘related person,” by reference to section
4958(f)(7)(B) and (C), as any family member (as
defined in section 4958(f)(4)) or any 35-percent
controlled entity (as defined in section 4958(f)(3)
with appropriate substituted language).
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contributes to a fund or account of a
sponsoring organization. However, the
proposed regulations would explicitly
exclude from the definition of donor (1)
any public charity described in section
509(a)(1), (2), or (3) (other than a
disqualified supporting organization)
and (2) any governmental unit described
in section 170(c)(1). A fund or account
that is separately identified by reference
to contributions solely from either of
these types of entities would not be
treated as separately identified by
reference to contributions from a donor
and thus would not be a DAF.® Because
private foundations and disqualified
supporting organizations could use a
DAF to circumvent the payout and other
requirements that are applicable to
those organizations, the proposed
regulations would not exclude private
foundations or disqualified supporting
organizations from the definition of
donor.

B. Advisory Privileges

Under section 4966(d)(2)(A)(iii), for a
fund or account to constitute a DAF, (1)
at least one donor or donor-advisor must
have, or reasonably expect to have,
advisory privileges with respect to the
distribution or investment of amounts
held in such fund or account, and (2)
such advisory privileges must arise by
reason of (in other words, because of)
the donor’s status as a donor. The
proposed regulations generally would
provide that the existence of such
advisory privileges depends on the facts
and circumstances, including the
conduct (and any agreement or
understanding) of both the donor(s) or
donor-advisor(s) and the sponsoring
organization. A donor (or donor-advisor)
may have, or reasonably expect to have,
advisory privileges even in the absence
of the actual provision of advice.
Advisory privileges would include
those arising from service on an
advisory committee. The proposed
regulations also would presume that
advisory privileges of a donor or donor-
advisor arise by reason of the donor’s
status as a donor, except where
specifically provided otherwise.

Commenters recommended that, for
advisory privileges to exist, advice must
include a specified amount and a named
recipient. Commenters also suggested
that, in the absence of written evidence,
advisory privileges should not be
inferred unless there are at least three
separate successive occasions where the

6 Because public charities and governmental units
are not treated as donors, it also follows that if only
they have advisory privileges with respect to a
fund, the fund would not be a DAF even if there
are other donors. See § 53.4966-3(e)(4) (Example 4)
of these proposed regulations.

sponsoring organization accepts the
donor’s advice. Commenters further
requested that a sponsoring
organization’s proposal to distribute a
certain amount to a certain distributee,
subject to the donor’s approval, be
viewed as the donor’s exercise of the
advisory privilege only if the donor
approves the proposal.

The Treasury Department and the IRS
believe that the commenters’
recommendations would define
advisory privileges too narrowly.
Instead, the proposed regulations would
provide that the presence of any of the
following four facts is sufficient to
establish that a donor or donor-advisor
has advisory privileges by reason of the
donor’s status as a donor, regardless of
whether they are exercised: (1) the
sponsoring organization allows a donor
or donor-advisor to provide nonbinding
recommendations regarding
distributions from, or regarding the
investment of assets held in, a fund or
account; (2) a written agreement states
that a donor or donor-advisor has
advisory privileges; (3) a written
document or any marketing material of
the sponsoring organization made
available to a donor or donor-advisor
indicates that a donor or donor-advisor
may provide advice to the sponsoring
organization regarding the distribution
or investment of amounts held by a
sponsoring organization (for example, a
pre-approved list of investment options
or distributees that the sponsoring
organization provides to a donor or
donor-advisor); or (4) the sponsoring
organization generally solicits advice
from a donor or donor-advisor regarding
the distribution or investment of
amounts held in a fund or account.

However, the proposed regulations
would also provide four special rules
relating to advisory privileges. First, if at
least one donor or donor-advisor has, or
reasonably expects to have, advisory
privileges with respect to a fund or
account or any portion of a fund or
account, then advisory privileges by
reason of the donor’s status as a donor
exist with respect to that fund or
account even if there are multiple
donors to the fund or account.

Second, there would be special rules
for advisory privileges arising from
service on an advisory committee, as
discussed in section 1.D of this
Explanation of Provisions of this
preamble.

Third, advice provided solely in a
person’s capacity as an officer, director,
employee (or in a similar capacity) of a
sponsoring organization would not by
itself give rise to advisory privileges by
reason of a donor’s status as a donor.
However, if, by reason of the person’s

contribution to a fund or account, an
officer, director, or employee of the
sponsoring organization is allowed to
advise on how to distribute or invest
amounts in the fund or account, the
person would be considered to have
advisory privileges by reason of the
donor’s status as a donor with respect to
that fund or account.

Lastly, unless the special rule for
officers, directors, and employees of a
sponsoring organization applies, if a
donor to a fund or account is the sole
person with advisory privileges with
respect to a fund or account, the
advisory privileges would be deemed to
be by reason of the donor’s status as a
donor. This bright-line rule would
provide clarity and enhance
administrability. The Treasury
Department and the IRS request
comments regarding whether there are
additional circumstances in which
application of the bright-line rule is not
warranted.

Commenters asked that guidance
clarify that advisory privileges do not
include certain legally enforceable
rights of the donor with respect to a
contribution. If a restriction is placed on
a gift at the time the gift is made and
there is no provision for subsequent
discretion regarding the restriction, then
the restriction should not give rise to
advisory privileges. For example, a
donor’s mere earmarking of a donation
(at the time of donation) for a particular
fund or program of the recipient charity,
without more, does not create an
advisory privilege. Whether the terms of
a gift agreement create a DAF depends
on the restrictions set forth in the
agreement. The Treasury Department
and the IRS request comments on the
circumstances in which a gift agreement
or advisory rights retained by a donor
could create a DAF.

C. Donor-Advisor

Consistent with section
4966(d)(2)(A)(iii), the proposed
regulations would define donor-advisor
as a person appointed or designated by
a donor to have advisory privileges
regarding the distribution or investment
of assets held in a fund or account of a
sponsoring organization. If a donor-
advisor delegates any of the donor-
advisor’s advisory privileges to another
person, that person also would be a
donor-advisor. No particular form of
appointment or designation would be
necessary under the proposed
regulations.

A donor-advisor generally would
include a person suggested or
recommended by a donor to have
advisory privileges if the sponsoring
organization provides such privileges.
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However, this rule would not apply if
(1) the donor recommends an
investment advisor who is properly
viewed as providing services to the
sponsoring organization as a whole,
rather than providing services to the
DAF, as described in this section 1.C of
this Explanation of Provisions of this
preamble, or (2) the donor recommends
a person to serve on a committee of the
sponsoring organization that advises as
to distributions or investments of
amounts in a fund or account if the
recommendation is based on objective
criteria related to the expertise of the
member in the particular field of
interest or purpose of the fund or
account, the committee consists of three
or more individuals and a majority of
the committee is not recommended by
the donor or donor-advisor, and the
recommended person is not a related
person with respect to the
recommending donor or donor-advisor,
as discussed in section 1.D of this
Explanation of Provisions of this
preamble.

The proposed regulations include
three special rules with respect to
donor-advisors. First, a person (other
than a person or governmental unit
excepted from status as a donor) who
establishes a fund or account and
advises as to the distribution or
investment of amounts in that fund or
account would be treated as a donor-
advisor with respect to that fund or
account, regardless of whether the
person contributes to the fund or
account. For example, if a person
establishes a memorial or fundraising
fund to which the person does not
contribute, but does provide advice
regarding distributions from the fund,
the person would be considered a
donor-advisor. The donors to the fund
have implicitly designated the advisor
to have advisory privileges.

Second, an investment advisor
described in section 4958(f)(8)(B) 7 that
manages the investment of, or provides
investment advice with respect to, both
assets maintained in a DAF and the
personal assets of a donor to that DAF
(personal investment advisor) would be
a donor-advisor with respect to the DAF
while serving in that dual capacity,
regardless of whether the donor
appointed, designated, or recommended
the personal investment advisor.
However, recognizing that a personal
investment advisor may more generally

7 Section 4958(f)(8)(B) defines investment
advisor, with respect to any sponsoring
organization, as any person (other than an employee
of such organization) compensated by the
organization for managing the investment of, or
providing investment advice with respect to, assets
maintained in DAFs owned by the organization.

advise the sponsoring organization, the
proposed regulations would provide
that a personal investment advisor will
not be considered a donor-advisor if the
personal investment advisor is properly
viewed as providing services to the
sponsoring organization as a whole,
rather than providing services to the
DAF. For example, if an investment
advisor contracts with a sponsoring
organization to provide services to all of
its 1,000 DAFs, and the sponsoring
organization reasonably charges the
investment advisor’s fees uniformly to
all of those DAFs, the investment
advisor would properly be viewed as
providing services to the sponsoring
organization as a whole.

The Treasury Department and the IRS
request comments on additional
circumstances that would indicate that
a personal investment advisor is
properly viewed as providing services to
the sponsoring organization as a whole,
rather than providing services to the
DAF, as well as additional
circumstances in which a personal
investment advisor should not be
considered a donor-advisor.

One commenter suggested that an
investment advisor recommended by a
donor to the sponsoring organization
should not be treated as a donor-advisor
if the investment advisor is regulated by
State and Federal agencies, because
agency oversight makes it unlikely that
the investment advisor would
manipulate the assets of the DAF for
personal gain. The commenter stated
that an investment advisor that was
considered a donor-advisor could not
receive compensation from a DAF
because that would be an excess benefit
transaction under section 4958(c)(2).

While the commenter believes that it
is unlikely that a regulated investment
advisor would manipulate the assets of
the DAF for personal gain, the Treasury
Department and the IRS view the close
relationship between a donor and his or
her personal investment advisor as
giving the donor influence over
investment decisions with respect to
assets held in the DAF comparable to
that of a donor-advisor. Moreover, the
Treasury Department and the IRS are
concerned about potential conflicts of
interest. Specifically, sponsoring
organizations may allow the
appointment of a donor’s personal
investment advisor as an advisor
regarding the investment of DAF funds
in order to encourage investment
advisors to promote their clients’ giving
through a DAF, rather than directly to
a public charity (other than the
sponsoring organization). In fact, a
counterincentive may be created for
both donors and their personal

investment advisors to not advise
distributions out of their DAFs to
operating charities. Another significant
concern is that a more than incidental
benefit may occur if the investment
advisor charges the donor a reduced fee
for managing the donor’s personal assets
because the investment advisor also
manages the assets the donor
contributed to the DAF.

The Treasury Department and the IRS
agree that a personal investment advisor
that is considered a donor-advisor
would be subject to the excess benefit
transaction rules of section 4958(c)(2) if
he or she received a grant, loan,
compensation, or similar payment from
the DAF.

Third, advisory committee members
recommended by a donor and appointed
by the sponsoring organization would
be donor-advisors, except as discussed
in section 1.D of this Explanation of
Provisions of this preamble.

D. Advisory Committees

The Treasury Department and the IRS
generally would regard service on a
committee of a sponsoring organization
that advises as to distributions from or
investments of assets of a fund or
account as a form of advisory privilege
with respect to that fund or account in
determining whether the fund is a DAF,
even though the sponsoring
organization controls the selection of
committee members consistent with its
ownership and control of the fund or
account in accordance with section
4966(d)(2)(A)(ii). Recognizing that a
fund or account, including a multiple-
donor fund, as discussed in section 1.E
of this Explanation of Provisions of this
preamble, may sometimes be advised by
an advisory committee that includes one
or more donors, donor-advisors, related
persons, or persons recommended by
donors or donor-advisors to serve on the
advisory committee, the proposed
regulations would provide two special
rules relating to advisory privileges
arising from service on an advisory
committee. Under these two special
rules, a fund or account could be
advised by a committee that may
include one or more donors, donor-
advisors, related persons, or persons
recommended by donors or donor-
advisors, without being a DAF.

First, when a sponsoring organization
appoints a donor, donor-advisor, or
related person to serve on an advisory
committee, the donor, donor-advisor, or
related person generally would have
advisory privileges by reason of the
donor’s status as a donor. However, the
proposed regulations would provide
that a sponsoring organization’s
appointment of a donor, donor-advisor,
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or related person to be on a committee
that advises as to distributions or
investments of amounts in the fund or
account will not be deemed to result in
advisory privileges by reason of the
donor’s status as a donor if (1) the
appointment is based on objective
criteria related to the expertise of the
appointee in the particular field of
interest or purpose of the fund or
account; (2) the committee consists of
three or more individuals, not more
than one-third of whom are related
persons with respect to any of the
others; and (3) the appointee is not a
significant contributor to the fund or
account, taking into account
contributions by related persons with
respect to the appointee,? at the time of
appointment. If an appointee or related
person is not a significant contributor to
a fund or account at the time of
appointment but becomes one shortly
afterwards, the IRS may find that the
person has advisory privileges based on
the facts and circumstances. The
Treasury Department and the IRS
request comments on what constitutes a
significant contributor for purposes of
this exception.

Second, when a donor (or donor-
advisor) recommends someone to serve
on an advisory committee advising as to
the distribution or investment of funds
in the fund or account, that person
would be considered a donor-advisor if
the sponsoring organization appoints
the recommended person to serve on the
advisory committee. However, the
proposed regulations would allow a
donor (or donor-advisor) to recommend
a person to serve as a member of an
advisory committee of the sponsoring
organization for the fund or account and
not be considered to be a donor-advisor
if (1) the recommendation is based on
objective criteria related to the expertise
of the member in the particular field of
interest or purpose of the fund or
account; (2) the committee consists of
three or more individuals, and a
majority of the committee is not
recommended by the donor or donor-
advisor; and (3) the recommended
person is not a related person with
respect to the recommending donor or
donor-advisor.

The Treasury Department and the IRS
request comments on the proposed
advisory committee exceptions,
including additional circumstances in
which advisory privileges arising from
advisory committees should not result
in the creation of a DAF.

8 For example, if a donor is a significant
contributor, a family member who is appointed to
the committee also is considered a significant
contributor, regardless of whether the family
member actually contributed to the fund.

E. Multiple-Donor Funds or Accounts

Several commenters suggested
excepting a fund or account to which
multiple unrelated donors contributed
from the definition of DAF. Commenters
expressed concern that failing to
provide an exception would affect
charitable giving practices encouraged
by alumni organizations or professional
associations, as well as discourage the
use of funds or accounts to incubate
potential public charities. One
commenter suggested that imposing
various conditions, including that the
fund or account have at least three
unrelated donors; that the donations be
aggregated into a single consolidated
account balance; that no written or oral
understanding exists that donors have
advisory privileges corresponding to the
amounts they donated to the fund or
account; and that no single donor or
group of related donors gave more than
35 percent of all donations, would
prevent the vast majority of potential
abuses of multiple-donor fund status
while allowing most giving circles and
giving pools maintained at public
charities to avoid DAF status. Other
commenters suggested that, without
various safeguards, an exception for
multiple-donor funds or accounts may
permit abuses.

The Treasury Department and the IRS
anticipate that, in most circumstances, a
multiple-donor fund or account would
be separately identified by reference to
contributions of a specific donor or
donors. However, even if separately
identified, a multiple-donor fund or
account would not be a DAF if no donor
or donor-advisor has, or reasonably
expects to have, advisory privileges
with respect to the distribution or
investment of amounts held in the fund
or account by reason of the donor’s
status as a donor. Furthermore, section
4966(d)(2)(B) and the proposed
regulations include several special rules
that may permit a multiple-donor fund
or account to be excepted from
definition as a DAF even if it doesn’t
meet one of the exceptions discussed in
section 2 of this Explanation of
Provisions of this preamble (such as
funds or accounts making distributions
only to a single identified organization
or funds or accounts making certain
grants to individuals for travel, study, or
other similar purposes).

First, as indicated in section 1.A. of
this Explanation of Provisions of this
preamble, the proposed regulations
would exclude certain entities from the
definition of “donor.” Specifically, the
proposed regulations would define
donor to exclude any public charity
described in section 509(a)(1), (2), or (3)

(other than a disqualified supporting
organization) and (2) any governmental
unit described in section 170(c)(1). If a
fund or account has multiple donors but
only a public charity or governmental
unit has the right to exercise advisory
privileges, then no donor, as defined by
the proposed regulations, would have
advisory privileges with respect to the
distribution or investment of amounts
held in the fund or account by reason
of the donor’s status as a donor. Thus,
the fund or account would not be a
DAF.

Second, as discussed in section 1.D of
this Explanation of Provisions of this
preamble, the proposed regulations
would provide two special rules relating
to advisory privileges arising from
service on an advisory committee. These
two rules would allow certain multiple-
donor funds or accounts to be advised
by a committee that may include one or
more donors, donor-advisors, related
persons, or persons recommended by
donors or donor-advisors, without being
a DAF.

The Treasury Department and the IRS
request comments on whether and in
what circumstances additional types of
exceptions are warranted to allow
multiple-donor funds or accounts to be
excluded from the definition of DAF.
The Treasury Department and the IRS
are particularly interested in comments
addressing how any exception for
multiple-donor funds or accounts can be
crafted to prevent circumvention of the
provisions of section 4966 while still
being administrable for both sponsoring
organizations and the IRS.

2. Exceptions to the Definition of Donor
Advised Fund

Consistent with section 4966(d)(2)(B),
the proposed regulations generally
would provide that a DAF does not
include any fund or account that makes
(1) distributions only to a single
identified organization, or (2) certain
grants to individuals for travel, study, or
other similar purposes. These
exceptions are discussed in sections
2.A. and 2.B. of this Explanation of
Provisions of this preamble.

In addition, under section
4966(d)(2)(C), the Secretary has
discretionary authority to exempt a fund
or account from the definition of DAF
if the fund or account is advised by a
committee not directly or indirectly
controlled by the donor or donor-
advisor (and any related parties 9) or if

9 Section 4966 does not define the term “related
parties” and otherwise uses the term “persons.”
Furthermore, another provision applicable to donor
advised funds, section 4958, defines certain
“persons” in connection with a DAF for purposes

Continued
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the fund or account benefits a single
identified charitable purpose. The
proposed regulations would provide
two exceptions to the definition of DAF
under this discretionary authority: (1)
an exception for disaster relief funds
consistent with the exception originally
set forth in Notice 2006—109, with some
modifications, and (2) an exception for
certain scholarship funds whose
committee is nominated by a section
501(c)(4) organization with a broad-
based membership.

The Treasury Department and the IRS
request comments on whether other
funds should be excepted from the
definition of DAF using the authority
under section 4966(d)(2)(C) and what, if
any, restrictions should apply to ensure
that the intent of section 4966 is
achieved.

A. Single Identified Organization
Exception

Section 4966(d)(2)(B)(i) states that a
fund or account that makes distributions
only to a single identified organization
or governmental entity is not a DAF.
Several commenters suggested that a
single identified organization should
include an organization that is not
described in section 501(c)(3), including
a for-profit business and an organization
described in section 501(c)(4), so long as
the distributions to the organization or
business are made for a charitable
purpose described in section
170(c)(2)(B). The proposed regulations
would provide that a fund or account
will not be considered a DAF if, along
with meeting the other requirements
discussed in this section 2.A, it is
established to make (and actually does
make) distributions solely to a single
identified organization that is either: (1)
an organization described in sections
170(c)(2) and 509(a)(1), (2), or (3) (other
than a disqualified supporting
organization), or (2) a governmental
entity described in section 170(c)(1) if
the distribution is made exclusively for
public purposes. The Treasury
Department and the IRS are concerned
that expanding the exception to include
other types of organizations may allow
circumvention of other tax provisions,
such as the private foundation and
charitable contribution deduction rules.
Thus, the exception would not apply if
the single identified organization is a
private foundation, disqualified
supporting organization, foreign

of excess benefit transactions. For consistency and
administrability across the provisions applicable to
DAFs, the proposed regulations use the term
“related persons’ rather than “related parties” and
define “related persons” as those persons described
in section 4958(f)(7)(B) and (C).

organization, or non-charitable
organization.

If the single identified organization
loses its exempt status or ceases
operating, the proposed regulations
would provide rules similar to the rules
found in § 1.509(a)—4(d)(4)(i)(a)
(allowing a supporting organization to
substitute a new supported
organization). A sponsoring
organization would be permitted to
substitute another single identified
organization if the substitution is
conditioned upon the occurrence of a
loss of exemption, substantial failure or
abandonment of operations, or a
dissolution or reorganization that results
in the named single identified
organization ceasing to exist, and the
event is beyond the direct or indirect
control of donor(s), donor-advisor(s), or
related persons.

Commenters suggested that the
exception for a fund or account that
makes distributions to a single
identified organization should
encompass distributions made to
support that organization’s activities
and that a fund restricted to a specific
charitable project should be considered
a fund or account that makes
distributions to a single identified
organization. Commenters suggested
that a fund should therefore be able to
support the programs or activities of a
single identified organization by making
distributions to individuals directly (as
long as the distributions are limited to
those within the charitable class served
by that single identified organization),
or by receiving, holding and disbursing
funds for a specific project or program
conducted by the single identified
organization, including making
distributions to third parties for goods,
services, and incidental grant-making
limited to a particular project or
program. For example, commenters
suggested that the exception should
apply to a scholarship fund that a donor
establishes at a university and that
provides scholarships and other grants
solely to students at that university
whom the donor has a role in selecting.

Under the proposed regulations, the
sponsoring organization would be
permitted to make distributions to the
single identified organization for the
single identified organization’s activities
(and only activities other than
administering DAF's or grant-making)
and, thus, to make distributions to fund
a specific charitable project (other than
administering DAF's or grant making) of
the single identified organization.
However, the sponsoring organization
could not make distributions directly to
third parties on behalf of the single
identified organization, such as by

making distributions to third parties for
goods, services, or incidental grant-
making for a particular project or
program, because the statute requires
that the fund or account make
distributions only to the single
identified organization.

Because a fund or account that falls
within the single identified organization
exception is not subject to the rules
applicable to DAFs, the proposed
regulations would provide that
distributions to the single identified
organization may not be used to
administer DAF's or to make grants. In
addition, the proposed regulations
would provide that a fund or account
will not be treated as making
distributions only to a single identified
organization if (1) a donor, donor-
advisor, or related person has or
reasonably expects to have, the ability to
advise regarding distributions from the
single identified organization to other
individuals or entities, or (2) a
distribution from the fund or account
will provide, directly or indirectly, a
more than incidental benefit (within the
meaning of section 4967) to a donor,
donor-advisor, or related person with
respect to the fund or account. Thus, for
example, if a donor establishes a fund
to make distributions only to a single
public charity, and the donor is on the
Board of the public charity, then the
fund would not be able to meet this
exception because the donor has the
ability to advise some or all of the
distributions from the public charity to
other entities.

Recognizing that a sponsoring
organization may lack direct knowledge
regarding the activities of the donor,
donor-advisor, or related person with
regard to the single identified
organization, however, the proposed
regulations would allow a sponsoring
organization to rely on a certification
from the donor that (1) no donor, donor-
advisor, or related person has or
reasonably expects to have, the ability to
advise regarding distributions from the
single identified organization to other
individuals or entities, and (2) no
distribution from the fund or account
will provide, directly or indirectly, a
more than incidental benefit (within the
meaning of section 4967) to a donor,
donor-advisor, or related person with
respect to the fund or account, as long
as the sponsoring organization lacks
knowledge to the contrary.

The Treasury Department and the IRS
request comments on whether
additional guidance is needed on
situations in which a fund or account is
established at a public charity and the
written agreement establishing the fund
or account provides that the contributed
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amounts can only be used to support
programs within that public charity, but
the donor retains advisory privileges
with respect to the public charity’s use
or investment of some or all of the
funds. Section 4966(c)(2)(B) excepts
from the definition of “‘taxable
distribution” any distribution from a
DAF to the sponsoring organization of
the DAF; accordingly, any fund or
account established at a public charity
that is used to support operating
programs of the public charity (rather
than to make distributions to third
parties) would not have any taxable
distributions, if the fund or account
were a DAF. For example, a donor who
established a fund or account at a
university could advise that
contributions previously made to the
fund or account be distributed to the
university’s scholarship program.
However, if the donor were to want to
have a role in advising on the selection
of scholarship recipients then, to avoid
a taxable distribution, the donor’s
involvement would need to meet the
exception provided in section
4966(d)(2)(B)(ii) (discussed in section
2.B. of this Explanation of Provisions of
this preamble).

B. Statutory Scholarship Exception

Under section 4966(d)(2)(B)(ii) the
term “‘donor advised fund” does not
include a fund or account that
exclusively makes grants for travel,
study, or other similar purposes,
provided certain requirements are met.
Consistent with section
4966(d)(2)(B)(ii), the proposed
regulations would provide that, under
this exception from the definition of a
DAF, a donor or donor-advisor may
provide advice as to which individuals
receive grants for travel, study, or other
similar purposes from a fund or account
if (1) the person provides the advice
exclusively in the person’s capacity as
a member of the selection committee; (2)
all the members of the selection
committee are appointed by the
sponsoring organization; (3) no
combination of donor(s), donor-
advisor(s), or related persons controls,
directly or indirectly, the committee;
and (4) all grants from the fund or
account are awarded on an objective
and nondiscriminatory basis pursuant to
a written procedure approved in
advance by the board of directors of the
sponsoring organization and the
procedure is designed to ensure that all
grants meet the requirements of
paragraph (1), (2), or (3) of section
4945(g) and the regulations thereunder.
The requirements in the regulations
under section 4945(g) include the
requirements that the group from which

grantees are selected will ordinarily be
sufficiently large to constitute a
charitable class; that the members of the
selection committee will not be in a
position to derive a private benefit if
certain potential grantees are selected
over others; and that the sponsoring
organization will maintain adequate
records regarding the identification and
selection of individual grantees. If a
fund or account satisfies the
requirements of the exception, a
sponsoring organization may award a
scholarship from the fund or account to
an individual without subjecting the
sponsoring organization or its fund
managers to excise taxes under section
4966.

The proposed regulations would
provide that whether a combination of
donor(s), donor-advisor(s), or related
persons controls, directly or indirectly,
the selection committee is determined
by looking to the substance, rather than
the form, of any arrangement. Direct
control would exist if donor(s), donor-
advisor(s), or related persons, either
alone or together, (1) can require the
committee to take or refrain from taking
any action; (2) control 50 percent or
more of the total voting power of the
committee; or (3) have the right to
exercise veto power over the
committee’s decisions. Whether indirect
control exists is determined by the facts
and circumstances, including the nature
of any relationships among members of
the selection committee and with any
donor, donor-advisor, or related person.
For example, a committee would be
“indirectly controlled” by a
combination of donor(s), donor-
advisor(s), or related persons if a
majority of the selection committee is
currently engaged by the donor, donor-
advisor, or any related person in any
employment or fiduciary capacity,
whether as an employee or independent
contractor, or recommended by a donor
or donor-advisor and appointed to the
selection committee based on other than
objective criteria regarding the person’s
expertise, or a combination thereof.

One commenter recommended that a
sponsoring organization be permitted to
set reasonable uniform procedures for
appointing members to selection
committees, taking into account the size
of the sponsoring organization, the
number of grants from the scholarship
fund, and other relevant facts and
circumstances, rather than requiring
action by the entire board. The proposed
regulations would provide that, in
appointing the members of the selection
committee, a sponsoring organization
may act through its board of directors,
trustees, or other governing body, a
committee appointed by its governing

body, or an appropriate officer of the
sponsoring organization.

The Treasury Department and the IRS
are concerned that some employers may
seek to use this statutory scholarship
exception to grant employer-related
scholarships in a manner that would
otherwise not be considered a
scholarship or fellowship grant subject
to the provisions of section 117(a), or
that would otherwise be a taxable
expenditure under section 4945, by
having a sponsoring organization
administer their scholarship programs.
See, e.g., Rev. Proc. 76-47, 1976-2 C.B.
670, and Rev. Proc. 80-39, 1980-2 C.B.
772. The Treasury Department and the
IRS request comments on whether
additional guidance is needed to
prevent avoidance of the employer-
related scholarship rules or to address
any potential private benefit arising
from employer-related scholarship
programs.

C. Exception for Certain Scholarship
Funds Established by Certain Section
501(c)(4) Organizations

Several commenters asked for
guidance relating to a scholarship fund
of a sponsoring organization that
receives contributions from a tax-
exempt membership organization, such
as a section 501(c)(4) social welfare
organization. The commenters stated
that, for example, Rotary Club
scholarship funds are often established
at community foundations and that
these scholarship funds do not fit
within the statutory scholarship
committee exception provided by
section 4966(d)(2)(B)(ii) because
members of the section 501(c)(4)
organization who may be donors to the
fund comprise a majority of the
scholarship selection committee. These
commenters asked that the proposed
regulations provide an additional
exception allowing members of a
section 501(c)(4) organization who are
otherwise unrelated to one another to
control the scholarship selection
committee, particularly since it is
difficult to find non-members willing to
serve on the committee. The
commenters noted that requiring Rotary
Clubs to form a section 501(c)(3)
organization to make distributions for
Rotary scholarships would be an
inefficient use of charitable resources
and that sponsoring organizations can
provide expertise on objective and
charitable standards for selecting
scholarship recipients.

The proposed regulations would
provide an exception to the definition of
DAF for a fund or account established
by a broad-based membership
organization described in section
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501(c)(4) if six conditions are met. The
conditions would substantially mirror
the conditions in the statutory
scholarship exception, except that
donors may control the committee.

First, the fund or account’s single
identified charitable purpose must be to
make grants to individuals for
scholarships described in section
4945(g)(1).

Second, the selection of recipients of
scholarships from the fund or account
must be made by a selection committee
the members of which are nominated by
the section 501(c)(4) organization and
approved in writing by the sponsoring
organization. This requirement would
allow the section 501(c)(4) organization
to have input on the members of the
selection committee, but would leave
the final decision to the sponsoring
organization that owns and controls the
assets of the fund or account.

Third, the fund or account must serve
a charitable class.

Fourth, like the statutory scholarship
exception, recipients of grants from the
fund or account must be selected on an
objective and nondiscriminatory basis,
pursuant to a written procedure,
approved in advance by the sponsoring
organization’s board of directors, that is
designed to ensure that all the grants
meet the requirements of section
4945(g)(1) and the regulations under
section 4945 (other than advance
approval by the IRS).

Fifth, no distribution may be made
from the fund or account to (1) any
director, officer, or trustee of the
sponsoring organization of the fund, (2)
any member of the fund’s selection
committee, (3) any member, honorary
member, or employee of the section
501(c)(4) organization, or (4) any person
related to anyone described in (1), (2),
or (3).

Finally, the fund or account must
maintain adequate records that
demonstrate the recipients were
selected on an objective and
nondiscriminatory basis.

The Treasury Department and the IRS
are concerned that not requiring the
section 501(c)(4) organization to have a
broad-based membership could allow a
small group of persons to set up a
section 501(c)(4) organization and use a
fund or account at a sponsoring
organization to grant scholarships to
their selected recipients with tax-
deductible contributions, circumventing
the DAF rules. Given this concern, the
Treasury Department and the IRS
request comments on how to identify a
broad-based membership organization
described in section 501(c)(4), including
factors such as the organization’s
number of members, criteria for

selecting members, membership rights,
and geographic coverage.

The Treasury Department and the IRS
also request comments on whether and
under what circumstances other
organizations, such as section 501(c)(5)
and 501(c)(6) organizations, use similar
types of committee-advised scholarship
funds and whether the exception should
be extended to those organizations,
recognizing that section 501(c)(4)
organizations are formed to promote
social welfare whereas section 501(c)(5)
and section 501(c)(6) organizations are
formed to further different purposes.

D. Disaster Relief Exception

Several commenters asked that the
proposed regulations provide,
consistent with Notice 2006—109, that
an employer-sponsored disaster relief
fund is not a DAF. Commenters also
recommended that the exception be
extended to disaster relief funds outside
of the employment context and that the
exception be extended to emergency
hardship situations outside of the
disaster relief context.

Since the determination of the
existence of a qualified disaster under
section 139 is not controlled by the
sponsoring organization or the fund or
account’s advisory committee, the
proposed regulations would exempt a
non-employment based disaster relief
fund. Thus, the proposed regulations
would provide that both an employer-
sponsored disaster relief fund and a
disaster relief fund outside of the
employment context are not DAFs, as
long as the requirements of section 139
are met. In contrast, since the
determination of the existence of an
emergency hardship is controlled by the
sponsoring organization or the fund or
account’s advisory committee, the
proposed regulations would not extend
the exception to emergency hardship
funds.

To meet the disaster relief exception
in the proposed regulations, six
conditions must be met. The conditions
substantially mirror the provisions in
Notice 2006—109 (and the special rules
generally for charitable assistance in
qualified disasters) and the provisions
of the statutory scholarship exception
and the exception for certain
scholarship funds established by section
501(c)(4) organizations.

First, the fund or account’s single
identified charitable purpose must be to
provide relief from one or more
qualified disasters within the meaning
of section 139(c)(1), (2), or (3).

Second, the fund or account must
serve a charitable class.

Third, recipients of grants from the
fund or account must be made by a

selection committee not controlled by
donors, donor-advisors, or related
persons and for which all the members
are appointed by the sponsoring
organization. Alternatively, if the fund
or account gives preference or priority
to employees (or their family members)
of an employer to receive grants, the
majority of the selection committee
must consist of persons who are not in
a position to exercise substantial
influence over the affairs of the
employer (or adequate substitute
procedures exist to ensure that any
benefit to the employer is incidental and
tenuous).

Fourth, the selection committee must
select grant recipients based on
objective and nondiscriminatory
determinations of need pursuant to a
written procedure approved in advance
by the board of directors of the
sponsoring organization.

Fifth, no distribution from the fund or
account may result in more than an
incidental benefit to (1) any director,
officer, or trustee of the sponsoring
organization of the fund or account; (2)
any member of the fund or account’s
selection committee; or (3) any person
related to a director, officer, or trustee
of the sponsoring organization or a
member of the selection committee.

Lastly, the sponsoring organization
must maintain records that (1)
demonstrate the need of the recipients
for the disaster relief assistance
provided, and (2) satisfy the
requirements of section 6033(b)(14).1°

3. Taxable Distributions

Section 4966(c)(1) defines a taxable
distribution as any distribution from a
DAF to (1) any natural person, or (2) any
other person unless the distribution is
for a purpose specified in section
170(c)(2)(B) and the sponsoring
organization exercises expenditure
responsibility with respect to the
distribution in accordance with section
4945(h).

Section 4966(c)(2) excepts from the
term ‘‘taxable distribution” any
distribution from a DAF to (1) any
organization described in section
170(b)(1)(A) (other than a disqualified
supporting organization), (2) the
sponsoring organization of the DAF, or
(3) any other DAF. The Treasury
Department and the IRS expect that
most distributions from DAFs are to
organizations described in section
170(b)(1)(A) (but not to disqualified

10 Section 6033(b)(14), added in 2008, requires
every section 501(c)(3) organization required to file
an annual information return to furnish annually
such information as the Secretary may require with
respect to disaster relief activities.
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supporting organizations) and thus are
not taxable distributions.

The proposed regulations incorporate
the statutory definition of taxable
distribution. In addition, the proposed
regulations would set forth an anti-
abuse rule providing that, if a series of
distributions through intermediary
distributees undertaken pursuant to a
plan achieves a result that is
inconsistent with the purposes of
section 4966, the distributions are
treated as a single distribution for
purposes of section 4966. For example,
if a donor advises a distribution, that the
sponsoring organization subsequently
makes, from a DAF to Charity X and the
donor or the sponsoring organization
arranges for Charity X to use the funds
to make distributions to an individual
recommended by the donor, the
distribution would be a taxable
distribution from the sponsoring
organization to an individual.

Several commenters recommended
that the term “‘distribution” be narrowly
defined to include only a gratuitous
transfer. These commenters requested
that a purchase of goods or services by
a sponsoring organization using funds
from a DAF for charitable activity or
fundraising would not be considered a
distribution. One commenter asked that
the term “distribution” be defined the
same as the term “grant” in section 4945
and that it not include payments from
a sponsoring organization using funds
from a DAF to vendors for goods or
services or employee compensation.

The proposed regulations do not
adopt these suggestions and would
construe the term “distribution”
broadly. In particular, the proposed
regulations would provide that the term
“distribution” generally means any
grant, payment, disbursement, or
transfer, whether in cash or in kind,
from a DAF. In addition, the proposed
regulations would provide that any use
of DAF assets that results in a more than
incidental benefit to a donor, donor-
advisor, or related person is a deemed
distribution and thus generally would
be a taxable distribution. The Treasury
Department and the IRS note that
distributions resulting in a more than
incidental benefit to a donor, donor-
advisor, or related person may also
result in tax under section 4967. See
Notice 2017-73, 2017-51 I.LR.B. 562.

However, the proposed regulations
would provide that (1) investments and
(2) reasonable investment and grant-
related fees generally are not
distributions under this definition
(unless they result in a more than
incidental benefit as noted above).

Investments generally would not be
treated as distributions under the

proposed regulations because they
typically merely reflect a change from
one form of property to another. The
Treasury Department and the IRS would
consider investments for this purpose as
including both debt and equity
instruments held for the purpose of
obtaining income or funds, including
investments made partly for charitable
purposes as described in Notice 2015—
62, 2015-39 L.LR.B. 411. However, an
investment would not, for example,
include a zero-interest loan, as there is
no purpose of, or provision for,
obtaining income or funds from the
zero-interest loan. The Treasury
Department and the IRS anticipate that
a zero-interest loan would be a
distribution under the proposed
regulations and, unless made to a
section 170(b)(1)(A) organization other
than a disqualified supporting
organization, would require expenditure
responsibility by the sponsoring
organization in order not to be a taxable
distribution. The Treasury Department
and the IRS request comments on how
to further distinguish distributions from
investments.

Reasonable investment and grant-
related fees paid from DAF assets
generally would not be considered
distributions; however, an unreasonable
grant-related or investment fee would be
a deemed distribution and, thus, would
be a taxable distribution. The Treasury
Department and the IRS expect that
whether a fee is reasonable would be
determined by all the facts and
circumstances. For example, an expense
charged uniformly or ratably across all
DAFs generally would be considered a
reasonable fee and not a distribution. In
addition, an expense charged solely to
a particular DAF (such as an expense
arising from an expenditure
responsibility grant from the fund) may
be reasonable, depending on the facts
and circumstances. However, the
proposed regulations would provide
that an expense charged solely to a
particular DAF that is paid, directly or
indirectly, to a donor, donor-advisor, or
related person with respect to the DAF,
is a deemed distribution subject to
sections 4966, 4958, and/or 4967.

A. Distributions to Section 170(b)(1)(A)
Organizations

Section 4966(c)(2)(A) provides that a
distribution to any organization
described in section 170(b)(1)(A) (other
than a disqualified supporting
organization) is not a taxable
distribution. Similar to existing
guidance under § 53.4945-5(a)(4), the
proposed regulations would provide
several categories of organizations
treated as described in section

170(b)(1)(A) for purposes of section
4966(c)(2)(A).

First, an organization would be
considered an organization described in
section 170(b)(1)(A) if it is described in
both sections 170(b)(1)(A) and 170(c)(2)
(other than a disqualified supporting
organization), without the requirement
under section 170(c)(2)(A) that it be
created or organized in the United
States or in any possession thereof, or
under the law of the United States, any
State, the District of Columbia, or any
possession of the United States. Thus,
for example, a taxable organization that
operates a for-profit school would not be
treated as described in section
170(b)(1)(A) because the organization
would not be described in section
170(c)(2).

Second, an organization that is a
governmental unit described in section
170(b)(1)(A)(v) and 170(c)(1) (or an
agency or instrumentality thereof,
including an organization described in
section 511(a)(2)(B)) would be
considered an organization described in
section 170(b)(1)(A), as long as the
distribution to it is made for exclusively
public purposes.

Third, a foreign government (or an
agency or instrumentality thereof), or an
international organization designated as
such by Executive Order under 22
U.S.C. 288 would be treated as an
organization described in section
170(b)(1)(A), as long as the distribution
to it is made exclusively for purposes
described in section 170(c)(2)(B).

One commenter asked that guidance
expressly provide that DAFs may make
grants to foreign organizations based on
the same equivalency determinations
that private foundations use for
purposes of determining whether a
foreign organization is the equivalent of
a domestic public charity. The proposed
regulations would adopt this suggestion.
Consistent with Rev. Proc. 2017-53,
2017-40 I.R.B. 263 (providing
guidelines for equivalency
determinations by, among others,
sponsoring organizations of DAFs), the
proposed regulations would provide
that, prior to the distribution, a
sponsoring organization may make a
good faith determination that a foreign
organization is described in sections
501(c)(3) and 170(b)(1)(A) (other than a
disqualified supporting organization)
using procedures similar to those
procedures permitted for private
foundation grantors under § 53.4945—
5(a)(5). Those procedures provide that a
determination will ordinarily be a good
faith determination if it is based on
current written advice from a qualified
practitioner and the organization
reasonably relied in good faith on the
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written advice. If a sponsoring
organization makes a good faith
determination that a foreign
organization is described in sections
501(c)(3) and 170(b)(1)(A) (other than a
disqualified supporting organization),
the sponsoring organization would not
need to exercise expenditure
responsibility with respect to a
distribution to that organization.

B. Disqualified Supporting
Organizations

Section 4966(d)(4)(A)(i) defines any
Type III non-functionally integrated
supporting organization as a
disqualified supporting organization
with respect to any distribution.1?
Section 4966(d)(4)(A)(ii)(I) disqualifies
any other type of supporting
organization if the donor or any donor-
advisor (and any related parties) 12
directly or indirectly controls a
supported organization (as defined in
section 509(f)(3)) of the supporting
organization. The Treasury Department
and the IRS request comments on
whether other entities should be
included in the definition of
disqualified supporting organization,
using the authority under section
4966(d)(4)(A)(ii)(II) to designate other
supporting organizations as
disqualified, because a distribution to
such organization is inappropriate if
expenditure responsibility is not
exercised to ensure the distribution is
for a purpose specified in section
170(c)(2)(B).

C. Distributions to Non-Section
170(b)(1)(A) Organizations or to
Disqualified Supporting Organizations
Under section 4966(c)(1)(B), a
distribution to any entity not described
in section 170(b)(1)(A), or to a
disqualified supporting organization,
will be a taxable distribution unless (1)
the distribution is for a purpose
specified in section 170(c)(2)(B)
(generally, is for a charitable purpose),
and (2) the sponsoring organization
exercises expenditure responsibility
with respect to the distribution in
accordance with section 4945(h).

i. Non-Charitable Purposes

The proposed regulations would
provide that purposes described in
section 170(c)(2)(B) are treated as such
whether or not carried out by an
organization described in section 170(c).
However, a distribution to be used for
an activity prohibited under section

111n defining a disqualified supporting
organization, the proposed regulations use the
definitions of supporting organization types under
the section 509(a)(3) regulations.

12 See note 7.

501(c)(3), or for an activity that would
cause loss of tax exemption if it were a
substantial part of a section 501(c)(3)
organization’s total activities, is not for
a purpose specified in section
170(c)(2)(B). Thus, a distribution used
for political campaign intervention
activity or attempts to influence
legislation would be considered to be
for a purpose not specified in section
170(c)(2)(B) 13 and, thus, if made
directly or to an entity not described in
section 170(b)(1)(A), or to a disqualified
supporting organization, would be a
taxable distribution.

The proposed regulations would also
include a requirement, similar to the
requirement in § 53.4945-6(c)(2), that a
grant to an organization (other than one
that is described in section 501(c)(3) and
not in section 509(a)(4)) will not be
considered to be for a purpose specified
in section 170(c)(2)(B) unless the
grantee agrees to separately account for
grant funds (either by separately
accounting for grant funds on its books
or by segregating the grant funds). (Such
grant funds must also be used for
charitable purposes, consistent with the
expenditure responsibility rules
discussed in section 3.C.ii of this
Explanation of Provisions of this
preamble.)

ii. Expenditure Responsibility

Section 4966(c)(1)(B)(ii) requires
sponsoring organizations to exercise
expenditure responsibility in
accordance with section 4945(h) for
certain distributions. Thus, the
proposed regulations cross-reference the
section 4945(h) expenditure
responsibility regulations applicable to
private foundations, with one
modification. In lieu of the requirements
found in § 53.4945-5(b)(3)(iv)(c) and
(b)(4)(iv)(c) (pertaining to the recipient’s
permitted use of the funds), the
distributee would be required to agree
not to: (1) make a grant to an
organization that does not comply with
the expenditure responsibility
requirements, (2) make a grant to a
natural person, or (3) make a grant, loan,
compensation, or other similar payment
(as described in section 4958(c)(2)) to a
donor, donor-advisor, or related person
with respect to the DAF from which the
distribution that is the subject of the
agreement is made. For purposes of
these rules pertaining to the secondary
use of distributions, the definition of
“grant” set forth in §53.4945-4(a)(2)
would apply, rather than the broader

13 The Treasury Department and the IRS also note
that allowing distributions from a DAF for lobbying
or political campaign activity would contravene the
charitable contribution deduction rules and private
foundation restrictions.

definition of “distribution” found in
proposed § 53.4966—1(e). If the
definition of “distribution” found in
proposed § 53.4966—1(e) applied,
distributees would be required to
exercise expenditure responsibility in
the purchase of goods and services,
which is not intended under the
proposed rule.

The Treasury Department and the IRS
request comments on this modification
to the expenditure responsibility rules
and whether additional guidance is
needed.

4. Taxes on Taxable Distributions

Consistent with section 4966(a)(1), the
proposed regulations would provide
that an excise tax equal to 20 percent of
the amount of the taxable distribution is
imposed on each taxable distribution
from a DAF. This excise tax is paid by
the sponsoring organization of the DAF.
The provisions of proposed § 53.4966—2
are generally similar to those of
§53.4958-1 and other chapter 42 excise
tax regulations relating to the
calculation of the tax on the
organization and its managers.

In addition, consistent with section
4966(a)(2), the proposed regulations
would provide that each fund manager
who knowingly agrees to the making of
a taxable distribution is liable for an
excise tax equal to five percent of the
amount of the taxable distribution, up to
a maximum of $10,000 for any one
taxable distribution. If more than one
fund manager is liable for the excise tax,
all such persons would be jointly and
severally liable for that tax. The
proposed regulations, consistent with
section 4966(d)(3), would define a fund
manager as (1) an officer, director, or
trustee of the sponsoring organization,
or any individual with authority or
responsibility similar to that exercised
by an officer, director, or trustee of an
organization, regardless of title, and (2)
with respect to any act (or failure to act),
the employee having authority or
responsibility (either individually or as
a member of a collective body) for such
act (or failure to act). An example of a
failure to act by a fund manager
resulting in a taxable distribution would
be a failure to exercise expenditure
responsibility if required.

The proposed regulations would
provide that the agreement of any fund
manager to the making of a taxable
distribution consists of any
manifestation of approval of the
distribution that is sufficient to
constitute an exercise of the fund
manager’s authority to approve, or
authority to exercise discretion in
recommending approval of, the making
of the distribution by the sponsoring
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organization, whether or not it is the
final or decisive act on behalf of the
sponsoring organization.

A fund manager generally would be
considered to have agreed to the making
of a distribution with knowledge that it
is a taxable distribution only if the
manager (1) is in fact aware that it is a
taxable distribution; or (2) has
knowledge of facts sufficient to
determine that, based on those facts, the
distribution would be a taxable
distribution and negligently fails to
make reasonable attempts to ascertain
whether the distribution is a taxable
distribution. A fund manager generally
would not be considered to have
negligently failed to make reasonable
attempts to ascertain whether a
distribution is a taxable distribution if
the distribution is made to an
organization listed as an organization
described in section 170(b)(1)(A) (other
than a supporting organization) on the
IRS’s search tool, Tax Exempt
Organization Search (Pub 78 data) (or if,
with respect to a supporting
organization, it gathers information to
determine that the organization is not a
disqualified supporting organization).

The Treasury Department and the IRS
request comments on whether guidance
is needed regarding a fund manager’s
reliance on professional advice.

Proposed Applicability Date

These regulations are proposed to be
applicable to taxable years ending after
the date of publication of the Treasury
decision adopting these rules as final
regulations in the Federal Register. A
taxpayer may rely on these proposed
regulations for taxable years ending
before the date the Treasury decision
adopting these regulations as final
regulations is published in the Federal
Register.

The guidance these proposed
regulations would provide with respect
to disaster relief funds generally would
be consistent with the guidance
provided in section 5.01 of Notice 2006—
109. However, in certain instances these
proposed regulations would modify the
guidance provided in Section 5.01 of
Notice 2006—109. For taxable years
ending before the date the Treasury
decision adopting these regulations as
final regulations is published in the
Federal Register, taxpayers may rely on
the guidance provided in section 5.01 of
Notice 2006—109 or, alternatively, on
these proposed regulations, including
for periods prior to November 14, 2023.

Special Analyses

I. Regulatory Planning and Review

Pursuant to the Memorandum of
Agreement, Review of Treasury

Regulations under Executive Order
12866 (June 9, 2023), tax regulatory
actions issued by the IRS are not subject
to the requirements of section 6 of
Executive Order 12866, as amended.
Therefore, a regulatory impact
assessment is not required.

II. Paperwork Reduction Act

The collections of information
contained in this notice of proposed
rulemaking have been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collections of information should be
sent to the Office of Management and
Budget, Attn: Desk Officer for the
Department of Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224. Comments on the collection of
information should be received by
January 16, 2024. Comments are
specifically requested concerning:

Whether the proposed collections of
information are necessary for the proper
performance of the functions of the
Internal Revenue Service, including
whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proposed collections
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collections of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of service to provide
information.

The collections of information in
these proposed regulations are as
follows. Section 53.4966—4(a)(4)(ii)
allows a sponsoring organization to rely
on a certification from the donor that all
distributions satisfy the special rules
relating to the single identified
organization exception. Section
53.4966—4(b), (c), and (d) require an
organization with a fund excepted from
the definition of a DAF to maintain
records regarding recipients and the
selection process for recipients. Section
53.4966—4(c) also requires the
organization to approve in writing the
selection committee whose members are
nominated by a section 501(c)(4)
organization. Section 53.4966-5(c)

allows a sponsoring organization to
avoid a taxable distribution to certain
foreign organization distributees if it
makes a good faith determination
regarding their tax-exempt status.
Section 53.4966-5(a)(1)(ii)(B) requires a
sponsoring organization to exercise
expenditure responsibility with respect
to certain distributions.

The expected recordkeepers are
sponsoring organizations of DAFs
described in section 4966(d)(1), other
organizations described in section
4966(d)(1)(A) and (B) that maintain
funds excepted from the definition of a
DAF under section 4966(d)(2)(B) or (C)
(and certain donors to funds described
in section 4966(d)(2)(B)(i)), foreign
organization distributees that are the
subject of equivalency determinations
by sponsoring organizations, and
recipients of expenditure responsibility
distributions.

Estimated number of recordkeepers:
13,961.

Estimated average annual burden per
recordkeeper: 3 hours, 47 minutes.

Estimated total annual recordkeeping
burden: 52,874 hours.

Estimated annual frequency of
responses: occasional.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

III. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. chapter 6), it is hereby
certified that these proposed regulations
will not have a significant economic
impact on a substantial number of small
entities. This certification is based on
the fact that the proposed regulations
will not impact a substantial number of
small entities. Based on IRS Statistics of
Income data for 2019, there are
1,365,744 active nonprofit charitable
organizations, of which 1,624 self-
identified as sponsoring organizations of
donor advised funds (DAFs). Another 82
organizations reported no DAFs but one
or more funds similar to DAFs, for a
total of 1,706 organizations reporting
DAFs or funds similar to DAFs. Any
economic impact stems from the
collection of information under
§§ 53.4966—4(a)(4)(ii); 53.4966-4(c)(2),
(4), and (6); 53.4966—4(d)(4) and (6); and



77934 Federal Register/Vol.

88, No. 218/ Tuesday, November 14,

2023 /Proposed Rules

53.4966-5(a)(1)(ii)(B) and (c)(2). The
universe of sponsoring organizations
that would be affected by the collection
of information under §§ 53.4966—
4(a)(4)(ii); 53.4966—4(c)(2), (4), and (6);
53.4966—4(d)(4) and (6); and 53.4966—
5(a)(1)(ii)(B) and (c)(2) is a small subset
of all sponsoring organizations, since
those provisions apply to limited
exceptions to DAF status, to foreign
organizations determined to be the
equivalent of a U.S. public charity, or to
organizations receiving distributions for
which expenditure responsibility is
exercised. Thus, the number of
organizations that will be affected by the
collection of information under
§§53.4966—4(a)(4)(ii); 53.4966—4(c)(2),
(4), and (6); 53.4966—4(d)(4) and (6); and
53.4966-5(a)(1)(ii)(B) and (c)(2) will not
be substantial. In 2019, of the 1,365,744
active nonprofit charitable
organizations, 1,706 organizations
reported 988,718 DAFs and 72,144 non-
DAF funds similar to DAFs. We estimate
that of the 72,144 non-DAF funds
reported for 2019, 1.5 percent or 1082
will be section 501(c)(4) scholarship
funds subject to the collection of
information in § 53.4966—4(c)(2), (4),
and (6), and that these funds will be
maintained by a significantly small
subset of the 1,706 total organizations
reporting DAFs or funds similar to
DAFs. In 2019, 0.3 percent of the
1,365,744 active nonprofit charitable
organizations reported disaster relief
preparedness as their primary mission.
Thus, we estimate that 0.3 percent or
five of the 1,706 organizations may
sponsor disaster relief funds subject to
the collection of information in
§53.4966—4(d)(4) and (6). Any costs
incurred in meeting the collections of
information applicable to section
501(c)(4) scholarship funds and disaster
relief funds would be considerably less
than the costs incurred in establishing
and running a separate section 501(c)(3)
organization, which would be the
alternative means of providing the same
benefits through a nonprofit charitable
organization. In addition, based on IRS
Statistics of Income data for 2019, of the
1,624 self-identified sponsoring
organizations, an estimated 446
organizations made grants to foreign
organizations pursuant to equivalency
determinations subject to the collection
in §53.4966-5(c)(2). An indeterminate
number of foreign organizations
receiving grants from the 446 grant-
making organizations also would be
subject to the collection of information
in §53.4966-5(c)(2). The provisions of
§53.4966-5(c)(2) relieve both
sponsoring organizations and foreign
organizations of the statutory

expenditure responsibility requirements
under section 4966(c)(1)(B)(ii) that
would otherwise apply to grants to
foreign organizations and that most
organizations prefer to avoid. Based on
the 2019 annual returns of private
foundations, we estimate that very few
sponsoring organizations make grants
requiring expenditure responsibility.
For these reasons, pursuant to the
Regulatory Flexibility Act (5 U.S.C.
Chapter 6), the Secretary hereby certifies
that this rule will not have significant
economic impact on a substantial
number of small entities.
Notwithstanding this certification, the
Treasury Department and the IRS invite
comments on the impact this rule may
have on small entities.

Pursuant to section 7805(f) of the
Code, this proposed rule has been
submitted to the Chief Counsel for the
Office of Advocacy of the Small
Business Administration for comment
on its impact on small entities.

IV. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires that agencies assess anticipated
costs and benefits and take certain other
actions before issuing a final rule that
includes any Federal mandate that may
result in expenditures in any one year
by a State, local, or tribal government,
in the aggregate, or by the private sector,
of $100 million in 1995 dollars, updated
annually for inflation. In 2022, that
threshold is approximately $190
million. The proposed regulations do
not propose any rule that would include
any Federal mandate that may result in
expenditures by State, local, or tribal
governments, or by the private sector in
excess of that threshold.

V. Executive Order 13132: Federalism

Executive Order 13132 (Federalism)
prohibits an agency from publishing any
rule that has federalism implications if
the rule either imposes substantial,
direct compliance costs on State and
local governments, and is not required
by statute, or preempts State law, unless
the agency meets the consultation and
funding requirements of section 6 of the
Executive Order. The proposed
regulations do not propose rules that
would have federalism implications,
impose substantial direct compliance
costs on State and local governments, or
preempt State law within the meaning
of the Executive Order.

Comments and Requests for a Public
Hearing

Consideration will be given to any
comments that are submitted timely to
the IRS as prescribed in this preamble

under the ADDRESSES heading. The
Treasury Department and the IRS
request comments on all aspects of the
proposed regulations, and specifically
request comments on the clarity of the
proposed rules and how they can be
made easier to understand, as well as on
the proposed transition relief, including
whether and in what circumstances
additional transition guidance or relief
may be necessary. All comments
submitted will be made available at
https://www.regulations.gov or upon
request.

A public hearing will be scheduled if
requested in writing by any person that
timely submits electronic or written
comments. Requests for a public hearing
are encouraged to be made
electronically. If a public hearing is
scheduled, notice of the date, time, and
place of the hearing will be published
in the Federal Register. Announcement
2023-16, 2023-20 I.R.B. 854 (May 15,
2023), provides that public hearings will
be conducted in person, although the
IRS will continue to provide a
telephonic option for individuals who
wish to attend or testify at a hearing by
telephone. Any telephonic hearing will
be made accessible to people with
disabilities.

Statement of Availability of IRS
Documents

Announcement 2023-16, Notices
2006-109, 2007-21, 2015-62, and 2017—
73, and Revenue Procedures 76—47, 80—
39, and 2017-53 are published in the
Internal Revenue Bulletin (or
Cumulative Bulletin) and are available
from the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402, or by visiting
the IRS website at http://www.irs.gov.

Drafting Information

The principal author of these
regulations is Ward L. Thomas, Office of
Associate Chief Counsel (Employee
Benefits, Exempt Organizations, and
Employment Taxes). However, other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 53

Excise taxes, Foundations,
Investments, Lobbying, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, the Treasury Department
and the IRS propose to amend 26 CFR
part 53 as follows:
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PART 53—FOUNDATION AND SIMILAR
EXCISE TAXES

m Paragraph 1. The authority citation
for part 53 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Sections 53.4966—0 through
53.4966-6 are added to read as follows:
Sec.

* * * * *

53.4966—0
53.4966—-1
53.4966—-2
53.4966—-3
fund.
53.4966—4 Exceptions to the definition of
donor advised fund.
53.4966—5 Taxable distributions.
53.4966—6 Applicability date.

* * * * *

Outline of regulations.
Definitions.

Taxes on taxable distributions.
Definition of donor advised

§53.4966—0 Outline of regulations.
This section lists the paragraphs in

§§53.4966—1 through 53.4966—6.

§53.4966—1 Definitions.

(a) In general.

b) Contribution.

c) Disqualified supporting organization.

d) Distributee.

e) Distribution.

1) In general.

2) Deemed distribution.

f) Donor.

g) Donor advised fund.

h) Donor-advisor.

1) In general.

2) Person who establishes fund or account.

3) Personal investment advisors.

i) In general.

ii) Exception.

4) Donor-recommended advisory committee

member.

(i) Fund manager.

(1) In general.

(2) Delegation of authority.

(j) Related persons.

k) Section 4966 regulations.

1) Sponsoring organization.

(m) Taxable distribution.

§53.4966—2 Taxes on taxable distributions.

(a) In general.

(b) Taxes paid by the sponsoring

organization.

(c) Taxes paid by fund managers.

(1) In general.

(2) Agreement.

(3) Knowledge.

(4)

(5)
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Joint and several liability.
Limit on liability for managers.

§53.4966—3 Definition of donor advised
fund.

(a) In general.

(b) Separate identification by reference to
contributions of a donor or donors.

(1) In general.

(2) Facts and circumstances tending to show
that a fund or account is separately
identified.

(3) Commingling.

(c) Advisory privileges.

(1) In general.

(i) Facts and circumstances.

(ii) Application to entire fund or account.

(iii) Donor, donor-advisor, or related person
appointed to an advisory committee.
) In general.
) Exception.
v) Officers, etc. of sponsoring organization.
) Deemed advisory privileges.
) Facts sufficient to find advisory
privileges.
d) Substance over form.
e) Examples.
§53.4966—4 Exceptions to the definition of
donor advised fund.
(a) Funds or accounts that make distributions
only to a single identified organization.
(1) In general.
(2) Single identified organization.
(3) Distributions to a single identified
organization.
4) Special rules.
In general.
ii) Certifications.
5] Substitution for specified organization.
6) Examples.
b) Certain funds or accounts that grant
scholarships.
(1) In general.
(2) Control of committee.
(i) In general.
(
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ii) Direct control.
iii) Indirect control.
) Appointing members of the selection
committee.
(4) Examples.
(c) Certain scholarship funds established by
certain section 501(c)(4) organizations.
(d) Certain disaster relief funds.
§53.4966—5 Taxable distributions.
(a) Taxable distributions.
(1) In general.
(2) Non-taxable distributions.
(3) Special rule.
(b) Distribution for purpose not specified in
section 170(c)(2)(B).
(1) In general.
(2) Grants to noncharitable organizations.
(c) Organizations described in section
170(b)(1)(A).
1) In general.
2) Certain foreign organizations.
d) Expenditure responsibility.
1) In general.
2) Special rules.
i) Non-applicability of certain Code
provisions.
(ii) Substituted terms.
(iii) Additional modifications.
§53.4966—6 Applicability date.

§53.4966-1 Definitions.

(a) In general. The definitions in
paragraphs (b) through (m) of this
section apply for purposes of section
4966 of the Internal Revenue Code
(Code) and the section 4966 regulations.

(b) Contribution. The term
contribution means any gift, bequest, or
similar payment or transfer, whether in
cash or in-kind, to or for the use of a
sponsoring organization.

(c) Disqualified supporting
organization. With respect to any
distribution, the term disqualified
supporting organization means—

(1) Any Type III supporting
organization, as defined in section

4943(f)(5)(A) of the Code and the
regulations under section 509(a)(3) of
the Code, that is not a functionally
integrated Type III supporting
organization, as defined in section
4943(f)(5)(B) and the regulations under
section 509(a)(3) (see § 1.509(a)—4(i) of
this chapter); and

(2) Any other supporting organization
described in section 509(a)(3) if a donor
or donor-advisor with respect to the
donor advised fund (either alone or
together with related persons) directly
or indirectly controls a supported
organization (as defined in section
509(f)(3)) of the supporting organization.
For purposes of this paragraph (c), a
supported organization will be
considered controlled by a donor or
donor-advisor with respect to the donor
advised fund if that donor or donor-
advisor, either alone or by aggregating
votes or positions of authority with
related persons, may require the
supported organization to perform any
act that significantly affects its
operations or may prevent the
supported organization from performing
any such act. The supported
organization will be considered to be
controlled directly or indirectly by a
donor or donor-advisor with respect to
the donor advised fund, either alone or
together with related persons, if the
voting power of such persons is 50
percent or more of the total voting
power of the governing body of such
supported organization or if one or more
of such persons have the right to
exercise veto power over the actions of
the governing body of the supported
organization. However, all pertinent
facts and circumstances will be taken
into consideration in determining
whether one or more persons do in fact
directly or indirectly control the
supported organization.

(d) Distributee. The term distributee
means any person, governmental entity,
or donor advised fund receiving a
distribution.

(e) Distribution—(1) In general. The
term distribution means any grant,
payment, disbursement, or transfer,
whether in cash or in kind, from a donor
advised fund. Except as provided in
paragraph (e)(2) of this section,
investments and reasonable investment
or grant-related fees are not considered
distributions.

(2) Deemed distribution. A
distribution includes any use of donor
advised fund assets that results in a
more than incidental benefit (within the
meaning of section 4967) to a donor,
donor-advisor, or related person. In
addition, a distribution includes an
expense charged solely to a particular
donor advised fund that is paid, directly



77936 Federal Register/Vol.

88, No. 218/ Tuesday, November 14,

2023 /Proposed Rules

or indirectly, to a donor, donor-advisor,
or related person with respect to the
donor advised fund.

(f) Donor. The term donor means any
person described in section 7701(a)(1) of
the Code that makes a contribution to a
fund or account of a sponsoring
organization, other than a contributor
that is a governmental unit described in
section 170(c)(1) of the Code or an
organization described in section
509(a)(1), (2), or (3) that is not a
disqualified supporting organization.

(g) Donor advised fund. See
§53.4966—3 for the definition of donor
advised fund. See § 53.4966—4 for
exceptions to the definition of donor
advised fund.

(h) Donor-advisor—(1) In general. The
term donor-advisor means a person
appointed or designated by a donor to
have advisory privileges regarding the
distribution or investment of assets held
in a fund or account of a sponsoring
organization. If a donor-advisor
delegates any of the donor-advisor’s
advisory privileges to another person, or
appoints or designates another donor-
advisor, that person is also a donor-
advisor. No particular form of
appointment or designation is
necessary. Except as provided in
paragraphs (h)(3)(ii) and (h)(4) of this
section, a donor-advisor includes a
person recommended by a donor or
donor-advisor to have advisory
privileges if the sponsoring organization
provides such privileges.

(2) Person who establishes fund or
account. A person (other than a person
or governmental unit excepted from
status as a donor under paragraph (f) of
this section) who establishes a fund or
account and advises as to the
distribution or investment of amounts in
that fund or account will be treated as
a donor-advisor with respect to that
fund or account, regardless of whether
the person contributes to the fund or
account.

(3) Personal investment advisors—(i)
In general. An investment advisor
defined in section 4958(f)(8)(B) of the
Code who manages the investment of, or
provides investment advice with respect
to, both the assets maintained in a donor
advised fund and the personal assets of
a donor to that donor advised fund
(personal investment advisor) will be
treated as a donor-advisor with respect
to the donor advised fund while serving
in that dual capacity regardless of
whether the donor appointed,
designated, or recommended the
personal investment advisor.

(ii) Exception. A personal investment
advisor is not considered a donor-
advisor if the personal investment
advisor is properly viewed as providing

services to the sponsoring organization
as a whole, rather than providing
services to the donor advised fund.

(4) Donor-recommended advisory
committee member. A person
recommended by a donor or donor-
advisor and appointed by the
sponsoring organization to serve as a
member of a committee of the
sponsoring organization that advises as
to distributions or investments of
amounts in a fund or account is a donor-
advisor unless—

(i) The recommendation is based on
objective criteria related to the expertise
of the member in the particular field of
interest or purpose of the fund or
account;

(ii) The committee consists of three or
more individuals, and a majority of the
committee is not recommended by the
donor or donor-advisor; and

(iii) The recommended person is not
a related person with respect to the
recommending donor or donor-advisor.

(i) Fund manager—(1) In general. The
term fund manager means, with respect
to any sponsoring organization—

(i) An officer, director, or trustee of
the sponsoring organization or any
person having authority or
responsibility similar to that exercised
by an officer, director, or trustee of a
sponsoring organization; or

(ii) With respect to any act (or failure
to act) resulting in a taxable
distribution, the employee who has final
authority or responsibility (either
individually or as a member of a
collective body) for the act (or failure to
act).

(2) Delegation of authority. A person
has authority or responsibility similar to
that exercised by an officer, director, or
trustee of a sponsoring organization
within the meaning of paragraph (i)(1)(i)
of this section if, with respect to an act
(or failure to act) resulting in a taxable
distribution, he or she has been
delegated final authority or
responsibility with respect to the act by
an officer, director, or trustee of the
sponsoring organization or by the
governing body of the sponsoring
organization. For example, an
investment manager is a fund manager
with respect to a taxable distribution if
the sponsoring organization’s governing
body delegated to the investment
manager the final authority to make
certain investment decisions and, in the
exercise of that authority, the manager
committed the sponsoring organization
to making a taxable distribution. To be
considered to have authority or
responsibility similar to that exercised
by an officer, director, or trustee of a
sponsoring organization within the
meaning of paragraph (i)(1)(i) of this

section, a person need not be an
employee of the sponsoring
organization. A person does not have
authority or responsibility similar to
that exercised by an officer, director, or
trustee of a sponsoring organization
within the meaning of paragraph (i)(1)(i)
of this section if the person is merely
implementing a decision made by a
superior.

(j) Related persons. With respect to
any individual, the term related person
means a family member of the
individual (as defined in section
4958(f)(4)). With respect to any person
or persons, the term related person also
means a 35-percent controlled entity (as
defined in section 4958(f)(3) by
substituting such person or persons or
their family members for persons
described in subparagraph (A) or (B) of
paragraph (1) in section
4958(f)(3)(A)(i)). See section
4958(f)(7)(B) and (C).

(k) Section 4966 regulations. The term
section 4966 regulations means this
section and §§53.4966—2 through
53.4966—6.

(1) Sponsoring organization. The term
sponsoring organization means any
organization that—

(1) Is described in section 170 (other
than a governmental unit described in
section 170(c)(1)), without the
requirement under section 170(c)(2)(A)
that it be created or organized in the
United States or in any possession
thereof, or under the law of the United
States, any State, the District of
Columbia, or any possession of the
United States;

(2) Is not a private foundation (as
defined in section 509(a) and the
regulations under section 509(a)); and

(3) Maintains one or more donor
advised funds.

(m) Taxable distribution. See
§53.4966-5 for the definition of taxable
distribution.

§53.4966—2 Taxes on taxable
distributions.

(a) In general. Section 4966 of the
Internal Revenue Code imposes two
excise taxes with respect to taxable
distributions from a donor advised fund.
Paragraph (b) of this section describes
the excise tax under section 4966(a)(1)
imposed on a sponsoring organization of
a donor advised fund. Paragraph (c) of
this section describes the excise tax
under section 4966(a)(2) imposed on a
fund manager who knowingly agrees to
a taxable distribution.

(b) Taxes paid by the sponsoring
organization. For each taxable
distribution, the excise tax imposed by
section 4966(a)(1) is equal to 20 percent
of the amount of the taxable distribution
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from a donor advised fund. The tax
imposed by section 4966(a)(1) (20-
percent section 4966 tax) is paid by the
sponsoring organization of the donor
advised fund.

(c) Taxes paid by fund managers—(1)
In general. For each taxable distribution
with respect to which section 4966(a)(1)
imposes an excise tax, the excise tax
imposed by section 4966(a)(2) is equal
to five percent of the amount of the
taxable distribution on the agreement of
any fund manager who agreed to the
making of the taxable distribution with
knowledge that it is a taxable
distribution as described in paragraph
(c)(3) of this section. The tax imposed
by section 4966(a)(2) (five-percent
section 4966 tax) is paid by the fund
manager or managers who agreed to the
making of the taxable distribution.

(2) Agreement. The agreement of any
fund manager to the making of a taxable
distribution consists of any
manifestation of approval of the
distribution that is sufficient to
constitute an exercise of the fund
manager’s authority to approve, or to
exercise discretion in recommending
approval of, the making of the
distribution by the sponsoring
organization, whether or not the
manifestation of approval is the final or
decisive approval on behalf of the
sponsoring organization.

(3) Knowledge. For purposes of
section 4966(a)(2), a fund manager
agrees to the making of a distribution
with knowledge that it is a taxable
distribution only if the manager either—

(i) Is in fact aware that it is a taxable
distribution; or

(ii) Has knowledge of facts sufficient
to determine that, based on those facts,
the distribution would be a taxable
distribution and negligently fails to
make reasonable attempts to ascertain
whether the distribution is a taxable
distribution.

(4) Joint and several liability. In any
case in which more than one fund
manager is liable for the five-percent
section 4966 tax, all such fund managers
are jointly and severally liable for the
five-percent section 4966 taxes imposed
with respect to that distribution.

(5) Limit on liability for managers.
The maximum aggregate amount of five-
percent section 4966 tax collectible for
any one taxable distribution is $10,000.

§53.4966-3 Definition of donor advised
fund.

(a) In general. Except as provided in
§53.4966—4, the term donor advised
fund means a fund or account—

(1) That is separately identified by
reference to contributions of a donor or

donors in accordance with paragraph (b)
of this section;

(2) That is owned and controlled by
a sponsoring organization; and

(3) With respect to which at least one
donor or donor-advisor has, or
reasonably expects to have, advisory
privileges with respect to the
distribution or investment of amounts
held in the fund or account by reason
of the donor’s status as a donor in
accordance with paragraph (c) of this
section.

(b) Separate identification by
reference to contributions of a donor or
donors—(1) In general. A fund or
account is separately identified by
reference to contributions of a donor or
donors if the sponsoring organization
maintains a formal record of
contributions to the fund or account
relating to a donor or donors. If there is
no formal record, whether a fund or
account is separately identified by
reference to contributions of a donor or
donors is based on all the facts and
circumstances.

(2) Facts and circumstances tending
to show that a fund or account is
separately identified. Facts and
circumstances that are relevant in
determining that a fund or account is
separately identified by reference to
contributions of a donor or donors
include—

(i) The fund or account balance
reflects items such as contributions,
dividends, interest, distributions,
administrative expenses, and gains and
losses (realized or unrealized);

(ii) The fund or account is named
after one or more donors, donor-
advisors, or related persons;

(iii) The sponsoring organization
refers to the fund or account as a donor
advised fund;

(iv) The sponsoring organization has
an agreement or understanding with one
or more donors or donor-advisors that
the fund or account is a donor advised
fund;

(v) One or more donors or donor-
advisors regularly receive a fund or
account statement from the sponsoring
organization; and

(vi) The sponsoring organization
generally solicits advice from the
donor(s) or donor-advisor(s) before it
makes distributions from the fund or
account.

(3) Commingling. A fund or account
does not fail to be a donor advised fund
merely because the sponsoring
organization commingles the assets
attributed to the fund or account with
other assets of the sponsoring
organization, as long as the sponsoring
organization treats the fund or account

as attributable to contributions of a
donor or donors.

(c) Advisory privileges—(1) In
general—(i) Facts and circumstances.
Under section 4966(d)(2)(A)(iii) of the
Internal Revenue Code (Code), at least
one donor or donor-advisor must have,
or reasonably expect to have, advisory
privileges by reason of the donor’s
status as a donor. A donor or donor-
advisor may have, or reasonably expect
to have, advisory privileges even in the
absence of actual provision of advice.
The existence of advisory privileges, or
the reasonable expectation thereof, is
based on all the facts and
circumstances, which in turn depend on
the conduct (and any agreement or
understanding) of both the donor(s) or
donor-advisor(s) and the sponsoring
organization. Advisory privileges
include those arising from service on an
advisory committee. If a donor or donor-
advisor has, or reasonably expects to
have, advisory privileges as defined in
this paragraph (c), then the advisory
privileges are deemed to be by reason of
the donor’s status as a donor except as
otherwise provided in this paragraph
(c).

(ii) Application to entire fund or
account. If at least one donor or donor-
advisor has, or reasonably expects to
have, advisory privileges with respect to
a fund or account or any portion of a
fund or account, advisory privileges by
reason of the donor’s status as a donor
exist with respect to that fund or
account even if there are multiple
donors to the fund or account.

(iii) Donor, donor-advisor, or related
person appointed to an advisory
committee—(A) In general. A
sponsoring organization’s appointment
of a donor, donor-advisor, or related
person to be on a committee of persons
that advises as to distributions or
investments of amounts in the fund or
account will be deemed to result in
advisory privileges by reason of the
donor’s status as a donor unless—

(1) The appointment is based on
objective criteria related to the expertise
of the appointee in the particular field
of interest or purpose of the fund or
account;

(2) The committee consists of three or
more individuals, not more than one-
third of whom are related persons with
respect to any member of the committee;
and

(3) The appointee is not a significant
contributor to the fund or account,
taking into account contributions by
related persons with respect to the
appointee, at the time of appointment.

(B) Exception. An appointee may be
deemed to have advisory privileges by
reason of a donor’s status as a donor
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based on the facts and circumstances,
such as if the appointee was not a
significant contributor to a fund or
account at the time of appointment but
became a significant contributor shortly
thereafter.

(iv) Officers, etc. of sponsoring
organization. Advice provided solely in
a person’s capacity as an officer,
director, employee (or in a similar
capacity) of a sponsoring organization
does not by itself give rise to advisory
privileges by reason of a donor’s status
as a donor. However, if an officer,
director, or employee of the sponsoring
organization is allowed to advise how to
distribute or invest amounts in a fund
or account because of such person’s
contributions to the fund or account,
such person will be considered to have
advisory privileges by reason of the
person’s status as a donor with respect
to that fund or account.

(v) Deemed advisory privileges.
Except as provided in paragraph
(c)(1)(iv) of this section, if a donor is the
sole person with advisory privileges
with respect to a fund or account, the
advisory privileges will be deemed to be
by reason of the donor’s status as a
donor.

(2) Facts sufficient to find advisory
privileges. A donor or donor-advisor has
advisory privileges by reason of the
donor’s status as a donor, regardless of
whether they are exercised, if—

(i) The sponsoring organization allows
a donor or donor-advisor to provide
nonbinding recommendations regarding
distributions from, or regarding the
investment of assets held in, a fund or
account;

(ii) A written agreement between the
sponsoring organization and a donor or
a donor-advisor states that a donor or
donor-advisor has advisory privileges;

(iii) A written document or any
marketing material made available to a
donor or donor-advisor indicates that a
donor or donor-advisor may provide
advice to the sponsoring organization
regarding the distribution or investment
of amounts held by a sponsoring
organization (for example, a pre-
approved list of investment options or
distributees that the sponsoring
organization provides to a donor or
donor-advisor); or

(iv) The sponsoring organization
generally solicits advice from a donor or
donor-advisor regarding the distribution
or investment of amounts held in a fund
or account.

(d) Substance over form. The
Commissioner may look to the
substance of an arrangement, not merely
its form, in determining whether the
arrangement is a donor advised fund.

(e) Examples. The following examples
illustrate the principles of this section
(in each example, assume that the funds
or accounts at issue are owned and
controlled by the sponsoring
organization):

(1) Example 1. A, B, and C are
unrelated donors who jointly establish
Fund X at sponsoring organization Y. A,
B, and C each make equal contributions
to Fund X and each have advisory
privileges with respect to all of the
assets in Fund X. Y sends A monthly
account statements showing Fund X’s
account balance and any transactions in
the account. A shares information about
Fund X with B and C when asked or as
needed. Fund X is separately identified
by reference to contributions of donors
and is a donor advised fund.

(2) Example 2. Assume the same facts
as paragraph (e)(1) of this section
(Example 1), except that A makes 70
percent of the contributions, B 20
percent, and C 10 percent, with each
having advisory privileges with respect
to all of the assets in Fund X. Fund X
is separately identified by reference to
contributions of donors and is a donor
advised fund.

(3) Example 3.In Year 1, X, a
governmental entity described in
section 170(c)(1), and Y, a public charity
described in section 509(a)(1) of the
Code, establish and fully fund Fund M
at sponsoring organization A. Fund M is
separately identified with respect to X
and Y. However, because neither X nor
Y is a donor, Fund M is not separately
identified by reference to contributions
of a donor or donors and is not a donor
advised fund.

(4) Example 4. Assume the same facts
as paragraph (e)(3) of this section
(Example 3), except that in Year 2
individual donors contribute to Fund M.
Only X and Y have advisory privileges
with respect to the distribution or
investment of amounts held in Fund M.
Because no donor or donor-advisor has
advisory privileges with respect to Fund
M, Fund M is not a donor advised fund.

(5) Example 5. F, an individual, is a
donor to Fund T, a multiple-donor fund
at sponsoring organization X. F is also
a director of X who provides investment
advice that affects all funds at X in his
capacity as a director. F will not be
considered to have advisory privileges
with respect to Fund T solely because
of F’s duties as director of X.

(6) Example 6. Assume the same facts
as paragraph (e)(5) of this section
(Example 5), except that by reason of F’s
contribution to Fund T, F is appointed
to a committee that advises how to
distribute or invest amounts in Fund T.
F has advisory privileges with respect to

Fund T by reason of F’s status as a
donor.

(7) Example 7. Sponsoring
organization Y has established Fund P,
which is dedicated to the relief of
poverty in City Z. Fund P is advised by
a 5-member committee selected by Y
from residents of City Z, potentially
including donors to Fund P. The
committee is comprised of community
leaders and other persons with special
knowledge or experience in the relief of
poverty. Each committee member serves
for a term of three years and cannot
serve more than two terms. No
committee member is related to another
committee member and no committee
member is (together with related
persons with respect to any committee
member) a significant contributor to
Fund P. Over 100 citizens of City Z have
contributed to Fund P. Y maintains a
formal record of donors to Fund P and
amounts contributed, and thus Fund P
is separately identified by reference to
contributions of donors. However,
under the circumstances, no person who
serves on the advisory committee of
Fund P is deemed to have advisory
privileges by reason of a donor’s status
as a donor. Fund P is not a donor
advised fund.

(8) Example 8. Fifteen unrelated
individuals establish Fund Q at
sponsoring organization T. Each
individual contributes to Fund Q, and
these individuals constitute a committee
appointed by T to advise on investments
and distributions from Fund Q. T
regularly issues a statement to one of the
committee members (who shares the
information with the others) showing
the account balance and any
transactions with Fund Q. Fund Q is a
donor advised fund.

(9) Example 9. Assume the same facts
as in paragraph (e)(8) of this section
(Example 8), except that the advisory
committee consists of three of the
donors, rotated annually. Fund Q is a
donor advised fund.

(10) Example 10. N, an individual,
establishes Fund O at W, a sponsoring
organization. Fund O serves as a
memorial to N’s daughter, and receives
many contributions from unrelated
individuals. N is the only person with
advisory privileges and thus is a donor
advisor. Fund O is a donor advised
fund.

(11) Example 11. F, an individual,
establishes Fund R at T, a sponsoring
organization, to provide scholarship
grants for the advancement of science at
local secondary schools. F is the sole
donor to Fund R. Pursuant to F’s
recommendation, an advisory
committee consisting of five persons is
solely responsible for advising T with
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respect to the distribution and
investment of amounts held in Fund R.
F recommends (and T appoints) two
individuals who are the heads of the
science departments of those schools,
neither of whom is related to F. T
independently appoints the other three
committee members, none of whom are
recommended by donors or related to
donors. The persons recommended by F
for committee membership are not
donor-advisors because F’s
recommendations are for individuals
who are not related persons with respect
to F, who, based on objective criteria,
have expertise in the field of interest of
Fund R, the committee consists of more
than two individuals, and a majority of
the committee is not recommended by
F. Because no donor or donor-advisor
has, or reasonably expects to have,
advisory privileges with respect to the
distribution or investment of amounts
held in the fund or account by reason
of the donor’s status as a donor, Fund
R is not a donor advised fund.

§53.4966-4 Exceptions to the definition of
donor advised fund.

(a) Funds or accounts that make
distributions only to a single identified
organization—(1) In general. The term
donor advised fund does not include
any fund or account that is established
by written agreement to make (and that
actually does make) distributions only
to a single identified organization as
defined in paragraph (a)(2) of this
section, and that meets the other
requirements of this paragraph (a).

(2) Single identified organization. For
purposes of this paragraph (a), the term
single identified organization means an
organization that is described in
sections 170(c)(2) and 509(a)(1), (2), or
(3) of the Internal Revenue Code (Code)
(other than a disqualified supporting
organization), or that is a governmental
entity described in section 170(c)(1) if
the distribution is exclusively for public
purposes.

(3) Distributions to a single identified
organization. The sponsoring
organization must make distributions
from the fund or account only to the
single identified organization for use in
the single identified organization’s
activities (other than the activities of
administering donor advised funds or
grant-making), and not to third parties
on behalf of the single identified
organization.

(4) Special rules—(i) In general. A
fund or account will not be treated as
making distributions only to a single
identified organization if—

(A) A donor, donor-advisor, or related
person has or reasonably expects to
have the ability to advise regarding

some or all of the distributions from the
single identified organization to other
individuals or entities; or

(B) A distribution from the fund or
account provides, directly or indirectly,
a more than incidental benefit (within
the meaning of section 4967 of the
Code), to a donor, donor-advisor, or
related person with respect to the fund.

(ii) Certifications. A sponsoring
organization may rely on a certification
from the donor that no distribution will
be described in paragraph (a)(4)(i) of
this section as long as the sponsoring
organization lacks knowledge to the
contrary.

(5) Substitution for specified
organization. A sponsoring organization
may substitute another single identified
organization if the substitution is
conditioned upon the occurrence of a
loss of exemption, substantial failure or
abandonment of operations, or a
dissolution or reorganization that results
in the named single identified
organization ceasing to exist, and the
event is beyond the direct or indirect
control of donor(s), donor-advisor(s), or
related persons.

(6) Examples. The following examples
illustrate the principles of this section:

(i) Example 1. A and B, a married
couple, establish Fund V at X, a
sponsoring organization. Fund V is
established by written agreement to
make distributions only to Y, a
university recognized as exempt under
section 501(c)(3) of the Code and
described in section 170(b)(1)(A)(ii). In
the gift instrument, A and B reserve the
right to recommend which university
projects should be supported by Fund V
and which investments to make with
fund assets. A and B certify that A, B,
and persons related to A and B do not
benefit from any distributions from
Fund V and do not have, or reasonably
expect to have, the ability to advise
regarding some or all of the
distributions from Y to other entities.
Fund V is not a donor advised fund
because all distributions are made to a
single identified organization, Y.

(1) Example 2. Assume the same facts
as paragraph (a)(6)(i) of this section
(Example 1), except that the sponsoring
organization uses funds from Fund V to
purchase goods to distribute to the
community on behalf of Y. Fund V does
not meet the exception for a fund or
account that makes distributions only to
a single identified organization because
not all distributions from Fund V are
made to the single identified
organization, Y.

(iii) Example 3. Assume the same
facts as paragraph (a)(6)(i) of this section
(Example 1), except that A is on the
Board of Y. Because A has the ability to

advise some or all of the distributions
from Y to other entities, Fund V does
not meet the exception for a fund or
account that makes distributions only to
a single identified organization.

(b) Certain funds or accounts that
grant scholarships—(1) In general. The
term donor advised fund does not
include any fund or account with
respect to which a donor or donor-
advisor advises as to which individuals
receive grants for travel, study, or other
similar purposes, if—

(i) The exclusive purpose of the fund
or account is to make grants to
individuals for travel, study, or other
similar purposes;

(ii) The donor or donor-advisor
provides advice exclusively in the
person’s capacity as a member of the
selection committee selecting the
individuals who receive grants;

(iii) All the members of the selection
committee are appointed by the
sponsoring organization;

(iv) No combination of donor(s),
donor-advisor(s), or related persons
controls, directly or indirectly, the
selection committee;

(v) All grants from the fund or
account are awarded on an objective
and nondiscriminatory basis pursuant to
a written procedure approved in
advance by the board of directors of the
sponsoring organization, and the
procedure is designed to ensure that all
the grants adhere to the principles set
forth by section 4945(g)(1), (2) or (3) of
the Code and the regulations under
section 4945 (other than the
requirement to get advance approval by
the IRS); and

(vi) The fund or account maintains
adequate records as described in
§53.4945—4(c)(6) that demonstrate the
recipients were selected on an objective
and nondiscriminatory basis.

(2) Control of committee—(i) In
general. For purposes of paragraph
(b)(1)(iv) of this section, whether control
of the committee exists is determined by
looking to the substance, rather than the
form, of any arrangement.

(ii) Direct control. A committee will
be considered controlled if donor(s),
donor-advisor(s), or related persons,
either alone or together—

(A) Can require the committee to take
or refrain from taking any action;

(B) Control 50 percent or more of the
total voting power of the committee; or

(C) Have the right to exercise veto
power over the committee’s decisions.

(iii) Indirect control. Whether a
committee is indirectly controlled by a
combination of donor(s), donor-
advisor(s), or related persons is
determined by the facts and
circumstances, including the nature of
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any relationships among the members of
the selection committee and with any
donor, donor-advisor, or related person.
For example, a committee is indirectly
controlled by a combination of donor(s),
donor-advisor(s), or related persons if a
majority of the selection committee is
currently engaged by the donor, donor-
advisor, or any related person in any
employment or fiduciary capacity,
whether as an employee or independent
contractor, or recommended by a donor
or donor-advisor and appointed to the
selection committee based on other than
objective criteria regarding the person’s
expertise, or a combination thereof.

(3) Appointing members of the
selection committee. In appointing the
members of the selection committee, a
sponsoring organization may act
through its board of directors, trustees,
or other governing body; a committee
appointed by the governing body; or an
appropriate officer of the sponsoring
organization.

(4) Examples. The following examples
illustrate the principles of this section:

(i) Example 1. Fund O was
established at sponsoring organization Y
to grant scholarships. Fund O receives
contributions from many unrelated
donors, including D, E, and F. Y
appointed D, E, and F to serve on Fund
O’s 5-person selection committee by
reason of their status as donors. Because
donors control its selection committee,
Fund O does not meet the exception for
certain funds or accounts that grant
scholarships under paragraph (b) of this
section.

(ii) Example 2. Assume the same facts
as in paragraph (b)(4)(i) of this section
(Example 1), except that Y appoints G,

a donor; H, G’s donor-advisor; and I, an
attorney currently employed by G to
serve on Fund O’s 5-person selection
committee. Y appoints G, H, and I by
reason of G’s status as a donor. The
committee is indirectly controlled by G,
and thus the fund does not meet the
exception for certain funds or accounts
that grant scholarships under paragraph
(b) of this section.

(iii) Example 3. Assume the same
facts as in paragraph (b)(4)(i) of this
section (Example 1), except that Y
appoints D and four officers of Y who
have not contributed to Fund O to serve
on the 5-person selection committee.
Assuming that the other requirements of
paragraph (b)(1) of this section are met
and that the facts do not indicate that D
indirectly controls the committee, Fund
O meets the exception for certain funds
or accounts that grant scholarships
under paragraph (b) of this section.

(c) Certain scholarship funds
established by certain section 501(c)(4)
organizations. The term donor advised

fund does not include a fund or account
established by a broad-based
membership organization described in
section 501(c)(4) that establishes a
committee to advise as to which
individuals receive grants, if—

(1) The fund or account’s single
identified charitable purpose is to make
grants to individuals for scholarships
described in section 4945(g)(1);

(2) The selection of recipients of
scholarships from the fund or account is
made using a selection committee the
members of which are nominated by the
section 501(c)(4) organization and
approved in writing by the sponsoring
organization;

(3) The fund or account serves a
charitable class;

(4) Recipients of grants from the fund
or account are selected on an objective
and nondiscriminatory basis pursuant to
a procedure, approved in advance by
the sponsoring organization’s board of
directors, that is designed to ensure that
all the grants meet the requirements of
section 4945(g)(1) and the regulations
under section 4945 (other than the
requirement to get advance approval by
the IRS);

(5) No distribution is made from the
fund or account to, or for the benefit of:

(i) Any director, officer, or trustee of
the sponsoring organization of the fund
or account;

(ii) Any member of the fund or
account’s selection committee;

(iii)) Any member, honorary member,
or employee of the section 501(c)(4)
organization; or

(iv) Any related person with respect
to anyone described in paragraph
(c)(5)(1), (ii), or (iii) of this section; and

(6) The fund or account maintains
adequate records as described in
§53.4945-4(c)(6) that demonstrate the
recipients were selected on an objective
and nondiscriminatory basis.

(d) Certain disaster relief funds. The
term donor advised fund does not
include a fund or account if—

(1) The fund or account’s single
identified charitable purpose is to
provide relief from one or more
qualified disasters within the meaning
of section 139(c)(1), (2), or (3) of the
Code;

(2) The fund or account serves a
charitable class;

(3) The selection of recipients of
grants from the fund or account is made
using a selection committee—

(i) That is not directly or indirectly
controlled (as defined in paragraph
(b)(2) of this section) by donor(s), donor-
advisor(s), or related persons and to
which all the members are appointed by
the sponsoring organization; or

(ii) The majority of which, if the fund
or account gives preference or priority

to employees (or their family members)
of an employer to receive grants,
consists of persons who are not in a
position to exercise substantial
influence over the affairs of the
employer (or adequate substitute
procedures exist to ensure that any
benefit to the employer is incidental and
tenuous);

(4) The selection committee selects
recipients of grants from the fund or
account (and determines the amounts of
such grants) based on objective and
nondiscriminatory determinations of
need pursuant to a procedure approved
in advance by the board of directors of
the sponsoring organization;

(5) No distribution is made from the
fund or account that would result in
more than incidental benefit (within the
meaning of section 4967 of the Code)
to—

(i) Any director, officer, or trustee of
the sponsoring organization of the fund
or account;

(ii) Any member of the fund’s
selection committee; or

(iii) Any related person with respect
to a director, officer, or trustee of the
sponsoring organization or to a member
of the selection committee; and

(6) Records are maintained that
demonstrate the need of the recipients
for the disaster relief assistance
provided and that satisfy section
6033(b)(14) of the Code.

§53.4966-5 Taxable distributions.

(a) Taxable distributions—(1) In
general. Except as provided in
paragraphs (a)(2) and (3) of this section,
the term taxable distribution means any
distribution from a donor advised
fund—

(i) To any natural person; or

(ii) To any other person if—

(A) The distribution is for any
purpose other than one specified in
section 170(c)(2)(B) of the Internal
Revenue Code (Code), as defined in
paragraph (b) of this section; or

(B) The sponsoring organization does
not exercise expenditure responsibility
with respect to the distribution in
accordance with paragraph (d) of this
section.

(2) Non-taxable distributions. The
term taxable distribution does not
include any distribution from a donor
advised fund to—

(i) Any organization described in
section 170(b)(1)(A) (other than a
disqualified supporting organization), as
defined in paragraph (c) of this section;

(ii) The sponsoring organization of the
donor advised fund; or

(iii) Any other donor advised fund.

(3) Special rule. If a series of
distributions is undertaken pursuant to
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a plan that achieves a result inconsistent
with the purposes of section 4966 of the
Code, the distributions are treated as a
single distribution for purposes of
section 4966. For example, if a donor
advises a distribution, that the
sponsoring organization subsequently
makes, from a donor advised fund to
Charity X and the donor or the
sponsoring organization arranges for
Charity X to use the funds to make
distributions to individuals
recommended by the donor, the
distribution will be a taxable
distribution from the sponsoring
organization to individuals.

(b) Distribution for purpose not
specified in section 170(c)(2)(B)}—(1) In
general. For purposes of paragraph
(a)(1)(ii)(A) of this section, a distribution
to be used for an activity that is
prohibited under section 501(c)(3) of the
Code or for an activity that, if it were a
substantial part of a section 501(c)(3)
organization’s total activities, would
cause loss of tax exemption, is not for
a purpose specified in section
170(c)(2)(B). For example, a distribution
used for political campaign intervention
activity or for attempting to influence
legislation is considered to be for a
purpose not specified in section
170(c)(2)(B). Purposes described in
section 170(c)(2)(B) are treated as such
whether or not carried out by an
organization described in section 170(c).

(2) Grants to noncharitable
organizations. If the distribution is a
grant (as defined in § 53.4945—4(a)(2)) to
any organization (other than an
organization described in section
501(c)(3) and not in section 509(a)(4) of
the Code), it will not be considered for
a purpose specified in section
170(c)(2)(B) unless the grantee agrees
either to separately account for the grant
funds on its books or to segregate the
grant funds.

(c) Organizations described in section
170(b)(1)(A)—(1) In general. For
purposes of paragraph (a)(2)(i) of this
section, an organization will be treated
as described in section 170(b)(1)(A) if—

(i) It is described in both sections
170(b)(1)(A) and 170(c)(2), other than a
disqualified supporting organization,
and without regard to section
170(c)(2)(A);

(ii) It is a governmental unit described
in section 170(b)(1)(A)(v) and 170(c)(1)
(or an agency or instrumentality thereof,
including an organization described in
section 511(a)(2)(B) of the Code), as long
as the distribution to it is made for
exclusively public purposes; or

(iii) It is a foreign government (or an
agency or instrumentality thereof), or an
international organization designated as
such by Executive Order under 22

U.S.C. 288, as long as the distribution to
it is made exclusively for charitable
purposes as described in section
170(c)(2)(B).

(2) Certain foreign organizations. For
purposes of this section, a foreign
organization distributee that does not
have a ruling or determination letter
that it is an organization described in
sections 501(c)(3) and 170(b)(1)(A)
(other than a disqualified supporting
organization) will be treated as
described in sections 501(c)(3) and
170(b)(1)(A) (other than a disqualified
supporting organization) if, prior to the
distribution, the sponsoring
organization makes a good faith
determination, using procedures similar
to those set forth in § 53.4945-5(a)(5),
that the distributee is described in
sections 501(c)(3) and 170(b)(1)(A)
(other than a disqualified supporting
organization).

(d) Expenditure responsibility—(1) In
general. For purposes of paragraph
(a)(1)(ii)(B) of this section, a sponsoring
organization will be treated as
exercising expenditure responsibility if
it follows the procedures set forth in
§53.4945-5(b) through (e) as modified
by paragraph (d)(2) of this section.

(2) Special rules—(i) Non-
applicability of certain Code provisions.
References to sections 507, 4945(d), and
4948 of the Code do not apply.

(ii) Substituted terms. In applying
§ 53.4945-5(b) through (e), substitute
sponsoring organization for private
foundation, granting private foundation,
granting foundation, grantor
foundation, foundation, or grantor (but
not for private foundation grantees in
§53.4945-5(c)); substitute distribution
for grant or amount granted; substitute
distributee for grantee; and substitute
taxable distribution for taxable
expenditure each place they appear.

(iii) Additional modifications. In lieu
of § 53.4945-5(b)(3)(iv)(c) and
(b)(4)(iv)(c), the distributee must agree
not to use any of the funds to make any
grant to an organization that does not
comply with the expenditure
responsibility requirements of this
paragraph (d), to make any grant to a
natural person, or to make any grant,
loan, compensation, or other similar
payment (as described in section
4958(c)(2) of the Code) to a donor,
donor-advisor, or related person with
respect to the donor advised fund from
which the distribution that is the subject
of the agreement is made.

§53.4966-6 Applicability date.
Applicability date. The rules of
§§53.4966—1 through 53.4966-5 apply
to taxable years ending on or after [the
date of publication of the Treasury

decision adopting these rules as final
regulations in the Federal Register].

Douglas W. O’Donnell,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2023—24982 Filed 11-13—-23; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 257

[EPA-HQ-OLEM-2020-0107; FRL-7814—
05-OLEM]

RIN 2050-AH14

Hazardous and Solid Waste
Management System: Disposal of Coal
Combustion Residuals From Electric
Utilities; Legacy CCR Surface
Impoundments

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of data availability
(NODA).

SUMMARY: The Environmental Protection
Agency (EPA or the Agency) is
announcing the availability of new
information and data pertaining to the
Agency’s May 18, 2023 proposed
rulemaking on the Disposal of Coal
Combustion Residuals (CCR) from
Electric Utilities; Legacy CCR Surface
Impoundments. EPA is seeking public
comment on this additional
information, which may affect the
Agency’s decisions as it develops a final
rule. EPA is not reopening any other
aspect of the proposal, the CCR
regulations, or the underlying support
documents that were previously
available for comment.

DATES: Comments must be received on
or before December 11, 2023.
ADDRESSES: You may send comments,
identified by Docket ID No. EPA-HQ-
OLEM-2020-0107, by any of the
following methods:

e Federal eRulemaking Portal:
https://www.regulations.gov/ (our
preferred method). Follow the online
instructions for submitting comments.

e Mail: U.S. Environmental
Protection Agency, EPA Docket Center,
OLEM Docket, Mail Code 28221T, 1200
Pennsylvania Avenue NW, Washington,
DC 20460.

e Hand Delivery or Courier (by
scheduled appointment only): EPA
Docket Center, WJC West Building,
Room 3334, 1301 Constitution Avenue
NW, Washington, DC 20004. The Docket
Center’s hours of operations are 8:30
a.m. to 4:30 p.m., Monday through
Friday (except Federal Holidays).
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Instructions: All submissions received
must include the Docket ID No. for this
rulemaking. Comments received may be
posted without change to https://
www.regulations.gov/, including any
personal information provided. For
detailed instructions on sending
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: For
questions concerning this notice of data
availability, Michelle Lloyd, Office of
Resource Conservation and Recovery,
Materials Recovery and Waste
Management Division, Environmental
Protection Agency, 1200 Pennsylvania
Avenue NW, MC: 5304T, Washington,
DC 20460; telephone number: (202)
566—0560; email address:
Lloyd.Michelle@epa.gov. For more
information on this rulemaking please
visit https://www.epa.gov/coalash.
SUPPLEMENTARY INFORMATION:

L. Public Participation

A. Docket

EPA has established a docket for this
action under Docket ID No. EPA-HQ-
OLEM-2020-0107. All documents in
the docket are listed in the https://
www.regulations.gov index. Publicly
available docket materials are available
either electronically at https://
www.regulations.gov or in hard copy at
the EPA Docket Center. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the EPA Docket Center is
(202) 566—1742.

B. Written Comments

Submit your comments, identified by
Docket ID No. EPA-HQ-OLEM-2020-
0107, at https://www.regulations.gov
(our preferred method), or the other
methods identified in the ADDRESSES
section. Once submitted, comments
cannot be edited or removed from the
docket. EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located

outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). Please visit https://
www.epa.gov/dockets/commenting-epa-
dockets for additional submission
methods; the full EPA public comment
policy; information about DBI, PBI, or
multimedia submissions; and general
guidance on making effective
comments.

II. General Information

A. Does this action apply to me?

This document applies to and may
affect all CCR generated by electric
utilities and independent power
producers that fall within the North
American Industry Classification
System (NAICS) code 221112. The
reference to NAICS code 221112 is not
intended to be exhaustive, but rather
provides a guide for readers regarding
entities likely to be regulated by this
action. This discussion lists the types of
entities that EPA is now aware could
potentially be regulated by this action.
Other types of entities not described
here could also be regulated. To
determine whether your entity is
regulated by this action, you should
carefully examine the applicability
criteria found in 40 CFR 257.50 of title
40 of the Code of Federal Regulations.
If you have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

B. What is the purpose of this NODA?

With this document, EPA is reopening
the comment period on the proposed
rule: Hazardous and Solid Waste
Management System: Disposal of Coal
Combustion Residuals From Electric
Utilities; Legacy CCR Surface
Impoundments (88 FR 31982, May 18,
2023), herein referred to as the “2023
proposed rule,” for the limited purpose
of obtaining public comment on
additional information that may be
relevant to the development of a final
rule. Some of the information includes
data or analyses that were received
during the comment period for the 2023
proposed rule and that could have the
potential to play a role in support of
decisions in the final rule. It also
includes information obtained based on
further EPA research conducted both
during and after the close of the
comment period, and which was
therefore not available for public
comment during the prior comment
period on the 2023 proposed rule. This
document describes some new
information and data that EPA has
received and new analyses that have

been conducted. All the information
subject to this document can be
accessed as described in Unit II.C of this
document.

EPA is still in the process of
evaluating this information and
deliberating the provisions of a final
rule. Therefore, EPA cannot definitively
state whether this information will
provide support for any provision of the
final rule, or that the Agency has
determined that it is appropriate to rely
on this information in developing the
final rule. In addition, it should not be
assumed that the specific information
identified in this document is the full
sum of information received in
comments that will be considered or
that will influence the Agency’s
decisions in this rulemaking. However,
in the interests of ensuring that the
public has had a full and complete
opportunity to comment on the
information that EPA has so far
identified as having the potential to
weigh in EPA’s decisions on the final
rule, EPA is reopening the comment
period for the limited purpose of
allowing the public to comment on the
validity and propriety of using this
information, data, and potential
analyses in developing the final rule.
EPA is not reopening the comment
period on any other aspect of the
proposed rule. This is not an
opportunity for the public to
supplement their comments on the
proposed rule, or to raise issues that
could have been raised during the
original comment period. The only
issues on which the Agency is soliciting
comment relate to the information in the
docket supporting this document.
Comments submitted on any issues
other than those specifically identified
in this document will be considered
“late comments” on the proposed rule.
EPA will not respond to such
comments, and they will not be
considered part of the rulemaking
record.

C. Where can the information identified
in the document be found?

Most documents are available from
the docket for viewing and downloading
through http://www.regulations.gov;
however, copyrighted documents are
only available for viewing by visiting
EPA’s Docket Center.

D. What is the Agency’s authority for
taking this action?

EPA is publishing this document
under the authority of sections 1008(a),
2002(a), 4004, and 4005(a) and (d) of the
Solid Waste Disposal Act of 1970, as
amended by the Resource Conservation
and Recovery Act of 1976 (RCRA), as


https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.epa.gov/coalash
https://www.regulations.gov
http://www.regulations.gov
mailto:Lloyd.Michelle@epa.gov
https://www.epa.gov/dockets/commenting-epa-dockets
https://www.epa.gov/dockets/commenting-epa-dockets
https://www.epa.gov/dockets/commenting-epa-dockets

Federal Register/Vol.

88, No. 218/ Tuesday, November 14,

2023 /Proposed Rules 77943

amended by the Hazardous and Solid
Waste Amendments of 1984 (HSWA)
and the Water Infrastructure
Improvements for the Nation (WIIN) Act
of 2016, 42 U.S.C. 6907(a), 6912(a),
6944, and 6945(a) and (d).

II1. Background

On April 17, 2015, EPA finalized
national minimum criteria for the
disposal of CCR as solid waste under
Subtitle D of the Resource Conservation
and Recovery Act (RCRA) in a rule
titled, “‘Hazardous and Solid Waste
Management System; Disposal of Coal
Combustion Residuals from Electric
Utilities,” (80 FR 21302) (2015 CCR rule
or CCR regulations). The 2015 CCR rule,
codified in subpart D of part 257 of Title
40 of the Code of Federal Regulations,
established regulations for existing and
new CCR landfills and existing and new
CCR surface impoundments and all
lateral expansions of CCR units. The
criteria consist of location restrictions,
design and operating criteria,
groundwater monitoring and corrective
action requirements, closure and post-
closure care requirements,
recordkeeping, notification and internet
posting requirements.

The 2015 CCR rule imposed
requirements on inactive surface
impoundments? at active facilities,? but
did not impose requirements on inactive
surface impoundments at inactive
facilities. The preamble to the 2015 CCR
rule (80 FR 21344, April 17, 2015)
explained that inactive units at inactive
facilities were not covered by the rule in
part due to possible complications that
were specific to inactive or closed
facilities: the concern that the present
owner of the land on which an inactive
site was located might have no
connection (other than present
ownership of the land) with the prior
disposal activities. For that reason, EPA
exempted those units at § 257.50(e). On
August 21, 2018, the U.S. Court of
Appeals for the District of Columbia
Circuit issued its opinion in the case of
Utility Solid Waste Activities Group, et
al. v. EPA (“USWAG”), which vacated
and remanded the provision that

1 An “inactive CCR surface impoundment” is
defined at § 257.53 as a CCR surface impoundment
that no longer received CCR on or after October 19,
2015 and still contains both CCR and liquids on or
after October 19, 2015.

2 An “‘active facility or active electric utilities or
independent power producers” is defined at
§257.53 as any facility subject to the requirements
of this subpart that is in operation on October 19,
2015. An electric utility or independent power
producer is in operation if it is generating electricity
that is provided to electric power transmission
systems or to electric power distribution systems on
or after October 19, 2015. An off-site disposal
facility is in operation if it is accepting or managing
CCR on or after October 19, 2015.

exempted inactive impoundments at
inactive facilities from the CCR
regulations.

On May 18, 2023, EPA proposed
revisions to the CCR regulations (88 FR
31982). These revisions included
establishing regulations specifying that
inactive surface impoundments at
inactive facilities (“legacy CCR surface
impoundments”) are subject to 40 CFR
part 257, subpart D and requiring
owners and operators of legacy CCR
surface impoundments to comply with
all the appropriate requirements
applicable to inactive CCR surface
impoundments at active facilities. In
addition, EPA proposed to establish
requirements to address the risks from
currently exempt solid waste
management that involves the direct
placement of CCR on the land. EPA
proposed to extend a subset of the
existing requirements in 40 CFR part
257, subpart D to CCR surface
impoundments and landfills that closed
prior to the effective date of the 2015
CCR Rule, inactive CCR landfills, and
other areas where CCR is managed
directly on the land. In the proposal,
EPA referred to these as CCR
management units, or CCRMU. This
proposal would apply to all existing
CCR facilities and all inactive facilities
with legacy CCR surface impoundments.
Lastly, EPA proposed to make several
technical corrections to the CCR
regulations. These are (1) to clarify the
definitions of “feasible”” and
“technically feasible”; (2) to correct the
CFR reference in the definition of
wetlands at § 257.61(a); (3) to correct a
reference in the groundwater monitoring
scope section; (4) to standardize the
references to CCR websites throughout
the CCR regulations; and (5) EPA
requested comment on extending the
period for document retention and
posting.

The Agency received over 33,500
comments on the proposed rule, with
over 600 unique comments.
Commenters included individual
electric utilities and independent power
producers, national trade associations,
state agencies, public interest and
environmental groups, and entities
involved with the beneficial use of CCR.
All public comments submitted in
response to the proposal can be found
in the docket for the proposed rule.

IV. What information is EPA seeking?

A. Risk Analysis

In response to public comments and
additional information made available
since publication of the 2023 proposed
rule, EPA has prepared a supplemental
risk assessment in support of the 2023

proposed rule. This risk assessment
builds on the findings of the previous
2014 Risk Assessment 3 and better
quantifies the specific risks that may
result from placement of CCR in legacy
CCR surface impoundments and
CCRMU. To accomplish this task, EPA
used mathematical models to estimate
the rate at which constituents may
escape into surrounding media, the fate
and transport of these constituents
through the environment, and the
potential risk of adverse effects to
individual receptors that may occur in
the absence of regulation. This
supplemental risk assessment
incorporates much of the same
groundwater data and model framework
as the 2014 Risk Assessment, updated
where necessary to best reflect the
relevant exposure scenarios.
Additionally, this supplemental risk
assessment considers additional
exposure scenarios that may result from
radionuclides present within CCR. EPA
is requesting comment on all aspects of
the assessment including the validity
and propriety of relying on the new
information, data, and analyses
contained in the updated risk
assessment to inform the final rule.

B. Information About Legacy CCR
Surface Impoundments and CCR
Management Units

EPA is also seeking information that
would further document the universe of
legacy CCR surface impoundments and
CCRMU. In response to the USWAG
decision, EPA issued an ANPRM on
October 14, 2020 (85 FR 65015) to
solicit comment and data on legacy CCR
surface impoundment at inactive
facilities to assist in the development of
future regulations for legacy CCR
surface impoundments. EPA received
156 comments on the ANPRM regarding
the presence, condition, and history of
potential legacy CCR surface
impoundments of which, 127 cited the
sources of the information. EPA placed
the data on these potential legacy CCR
surface impoundments in the docket of
the 2023 proposed rule for legacy CCR
surface impoundments (88 FR 31982,
May 18, 2023) and requested further
comments and data on these units as
well as any CCRMU. In response to the
2023 proposed rule, EPA received
additional comments regarding the
location, presence, condition, and
history of additional potential legacy
CCR surface impoundments and of
CCRMU at both active and inactive

3U.S. EPA. 2014a. “Final Human and Ecological
Risk Assessment of Coal Combustion Residuals.”
RIN: 2050-AE81. Prepared by the EPA Office of
Solid Waste and Emergency Response. Washington,
DC. December.
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facilities. EPA is placing the data
received in response to the proposed
rule in the docket for the present NODA
and is soliciting public comment on
these data in connection with this
rulemaking.

EPA is specifically soliciting
supplementary comments, data, or
sources of information on the location,
presence, condition, history, and risk
associated with any of the potential
legacy CCR surface impoundments or
any of the potential CCRMU within the
docket, including any information
regarding the presence of water,
distance to surface water bodies,
proximity to floodplains, unit size, CCR
volume, depth to groundwater, date of
CCR placement, closure status, any
corrective action associated with the
unit, and any groundwater monitoring
data. In addition to information
regarding the docket items for this
NODA, EPA also requests comment on
the accuracy of the information that was
submitted regarding potential legacy
CCR surface impoundments or potential
CCRMU. Furthermore, EPA is seeking
similar information on any other
potential legacy CCR surface
impoundments or potential CCRMU of
which EPA may not be aware or for
which we may have incomplete
information. In all instances, it is
important that commenters on this
NODA provide verifiable sourcing
information for data that is provided, as
EPA may not consider information
without a verifiable source in
developing a final rule.

The information included in the
docket for this NODA is in PDFs and
Microsoft Excel spreadsheets. While
some of the information in the PDFs and
the Microsoft Excel spreadsheets is
duplicative, the docket items contain
distinct data.

V. Request for Comment and Additional
Information

EPA is seeking comment on all
questions and topics described in this
NODA, including the issues identified
in Unit IV of this document, and
requests that you submit any
information, that you believe is
important for EPA to consider in
connection with these questions and
topics. At the same time, EPA will not
consider comments that are beyond the
scope of the questions and topics
described in this NODA.

Instructions for providing written
comments are provided under
ADDRESSES, including how to submit
any comments that contain CBI.

List of Subjects in 40 CFR Part 257

Environmental protection, Coal
combustion products, Coal combustion
residuals, Coal combustion waste,
Disposal, Hazardous waste, Landfill,
Surface impoundment.

Michael S. Regan,

Administrator.

[FR Doc. 2023-24941 Filed 11-13-23; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration

49 CFR Part 675

[Docket No. FTA—2023-0018]

RIN 2132-AB46

Transit Worker Hours of Service and

Fatigue Risk Management Virtual
Listening Session

AGENCY: Federal Transit Administration
(FTA), Department of Transportation
(DOT).

ACTION: Proposed rule; public meeting.

SUMMARY: The Federal Transit
Administration (FTA) will hold a virtual
public listening session concerning the
topics of hours of service and fatigue
risk management for transit workers on
December 5, 2023. On October 30, 2023,
FTA published an Advance Notice of
Proposed Rulemaking (ANPRM) seeking
public input on those topics. The virtual
listening session will allow all
interested persons an opportunity to
present comments, views, and relevant
research on those topics in addition to
providing written comments to the
docket. A transcript will be placed in
the rulemaking docket for public
inspection.

DATES: The webinar will be held on
December 5, 2023, from 2:30 p.m. to
3:45 p.m. ET.

ADDRESSES: The listening session will
be held virtually. Interested parties
should register in advance at https://
usdot.zoomgov.com/j/
16089685457pwd=cOtVNIJ30TR
PUmxYTHN4STFZczNYQT09.

Access information and codes will be
provided to those groups and interested
members of the public who register for
the event. The total number of
participants in the virtual listening
session will be limited to the maximum
allowed by the live webcast platform.
FOR FURTHER INFORMATION CONTACT: For
information on the listening session,
contact Valerie Beck, Office of Transit
Safety and Oversight, FTA, telephone at

(202) 366—9178 or valerie.beck@dot.gov.
Office hours are from 7:30 a.m. to 4:00
p-m., Monday through Friday, except
Federal holidays.

SUPPLEMENTARY INFORMATION:

I. Background

On October 30, 2023, FTA published
in the Federal Register (Docket No.
FTA-2023-0018, 88 FR 74107) an
Advance Notice of Proposed
Rulemaking (ANPRM) seeking public
input in two areas: (1) hours of service;
and (2) fatigue risk management
programs. At present, there are no
Federal minimum standards for hours of
service and fatigue risk management
programs in the transit industry. FTA
held an in-person listening session on
October 8, 2023, in Orlando, Florida.
The virtual listening session will allow
additional interested persons to present
comments, views, and relevant research
on those topics. FTA seeks information
to better understand current industry
practices, priorities, requirements, and
the costs and benefits of Federal
requirements.

II. Meeting Participation

The listening session is open to the
public.

III. Registration

The session will be held virtually.
Interested parties should register in
advance at https://usdot.zoomgov.com/
j/16089685457pwd=cOtVNI]30T
RPUmxYTHN4STFZczNYQTO09.

(Authority: 49 U.S.C. 5329; 49 CFR 1.91)

Joseph P. DeLorenzo,

Associate Administrator for Transit Safety
and Oversight.

[FR Doc. 2023-25052 Filed 11-13-23; 8:45 am]
BILLING CODE 4910-57-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 231107-0264]
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SUMMARY: In this action, NMFS proposes
to maintain status quo harvest limits for
the 2024 golden tilefish and blueline
tilefish fisheries north of the North
Carolina/Virginia border, to shift the
recreational season for blueline tilefish
to May 15 through November 14, and to
modify regulations to reflect the January
1 start date of the golden tilefish fishing
year. The proposed action is necessary
to establish allowable harvest levels and
other management measures to prevent
overfishing while allowing optimum
yield, consistent with the Magnuson-
Stevens Fishery Conservation and
Management Act and the Tilefish
Fishery Management Plan.

DATES: Comments must be received on
December 14, 2023.

ADDRESSES: You may submit comments
on this document, identified by NOAA-
NMFS-2023-0121, by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
https://www.regulations.gov and enter
NOAA-NMFS-2023-0121 in the Search
box. Click on the “Comment” icon,
complete the required fields, and enter
or attach your comments.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments

received are a part of the public record
and will generally be posted for public
viewing on https://www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter
“N/A” in the required fields if you wish
to remain anonymous).

Copies of the supporting documents
for these proposed specifications are
available from Dr. Christopher M.
Moore, Executive Director, Mid-Atlantic
Fishery Management Council, 800 North
State Street, Suite 201, Dover, DE 19901.
These documents are also accessible via
the internet at https://www.mafmec.org.
FOR FURTHER INFORMATION CONTACT:
Douglas Potts, douglas.potts@noaa.gov,
978-281-9241.

SUPPLEMENTARY INFORMATION:

Background

The golden tilefish and blueline
tilefish fisheries north of the North
Carolina/Virginia border are managed
by the Mid-Atlantic Fishery
Management Council (the Council)
under the Tilefish Fishery Management
Plan (FMP), which outlines the
Council’s process for establishing
annual specifications. The Tilefish FMP
requires the Council to recommend

acceptable biological catch (ABC),
annual catch limit (ACL), annual catch
target (ACT), total allowable landings
(TAL), and other management measures
for the commercial and recreational
sectors of the fisheries. The Council’s
Scientific and Statistical Committee
(SSC) provides ABC recommendations
for both species to the Council to derive
these c